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Abstract

This thesis assesses the potential for and the extent of the recognition and implementation of
indigenous peoples’ collective rights in Tanzania. It does so by focusing on the obligations
assumed by Tanzania under the global and regional legal frameworks which capture aspects of
indigenous peoples’ rights and other related interests. Given the fact that indigenous peoples are
categorised by the African Commission on Human and Peoples’ Rights as one way of unpacking
the term “peoples” as stipulated in the Banjul Charter, this study approaches indigenous peoples’
collective rights in form of “peoples’ rights”. The study encompasses legal and factual
challenges facing communities self-identifying as indigenous peoples in Tanzania and leading
traditional lives which are distinct from that of the mainstream population. Furthermore, it delves
into the conceptual debate around the term “indigenous peoples” and highlights its contextual
application particularly on the African continent. Drawing practical examples from Tanzania, the
study answers the core question which is, “to what extent does the Government of Tanzania meet
its domestic responsibility under international law and the Banjul Charter to promote and protect
indigenous peoples’ collective rights?” Both empirical and doctrinal research methods have been
applied to tackle this question while employing the global and African regional human rights
standards as tools of assessment.

The dissertation successfully reveals the situation of indigenous peoples in Tanzania from
the historical and contemporary perspectives. It also relates the present state of affairs with the
country’s national policies, legislation and institutional framework. Finally, it presents
conclusions on the research questions and proves partially true the hypothesis applied in the
research, i.e. the implementation of indigenous peoples’ collective rights in Tanzania is
unsatisfactory due to the low priority and lack of regard extended to the communities self-
identifying as indigenous peoples in the country by the Government of Tanzania.

Drawing from this conclusion, the thesis presents recommendations for improvement
with regard to the recognition of indigenous peoples’ rights in Tanzania. The recommendations
target relevant actors with emphasis on the Government of Tanzania which has undertaken to
protect human rights and other legal obligations at the global and African regional levels via
ratified instruments. It also proposes areas for further research to encourage more academic

exploration in the field of indigenous peoples’ rights in Tanzania.
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CHAPTER ONE
1.0 GENERAL INTRODUCTION

“...human rights must be responsive to African circumstances. Clearly, collective rights...are

essential element of human rights in Africa.”’

1.1 Introduction

Governments hold responsibilities towards their subjects. Such responsibilities take
various forms, one of which is the obligation to fulfil the rights of various groups existing in their
countries. This thesis investigates the extent to which the Government of Tanzania recognises
and implements the collective rights of indigenous peoples in Tanzania. The collective rights in
question are those provided for as peoples’ rights under the African Charter on Human and
Peoples’ Rights (herein referred to as the Banjul Charter)® and those reflected in international
human rights instruments.

In one of its commissioned studies, the African Commission on Human and Peoples’
Rights (ACHPR) which was established by the Banjul Charter to oversee the Charter’s
implementation by the States Parties, construed peoples’ rights found in the Charter as including
indigenous peoples’ rights.” The Commission has maintained this interpretation in its
jurisprudence when determining communications submitted to it, as will be discussed in the
forthcoming chapters.

Given this background, the blend of the specific provisions of the Banjul Charter and
international standards for the recognition and implementation of indigenous peoples’ rights has
been applied in this study to benchmark the practicability of indigenous peoples’ rights in
Tanzania.

Largely, indigenous peoples’ rights across the globe take the form of group rights. They

include rights to autonomy, communal property, tangible and intangible cultural heritage, access

Social and Economic Rights Action Center (SERAC) and Center for Economic and Social Rights (CESR) v
Nigeria, Communication No. 155/96, paragraph 68.

The African Charter on Human and People’s Rights was adopted on June 27, 1981, as OAU Doc.
CAB/LEG/67/3 rev. 5,21 I.L.M. 58 (1982) and entered into force on October 21, 1986.

African Commission on Human and Peoples’ Rights (ACHPR) and the International Work Group for Indigenous
Affairs (IWGIA), Report of the ACHPR Working Group of Experts on Indigenous Populations/Communities in
Africa (Copenhagen: Eks/Skolens Trykkeri, 2005).



to and utilisation of natural resources and sacred sites, to mention but a few. Remarkably, it is in
the Banjul Charter that group rights are formally and expressly guaranteed alongside other
categories of rights, such as civil and political rights and economic, social and cultural rights.
Other regional human rights instruments do not hold this uniqueness. This explains the rationale
behind this study’s selection of the Banjul Charter perspective in assessing the implementation of
indigenous peoples’ collective rights in Tanzania as one of its States Parties.

Although this thesis is centred on the collective rights of indigenous peoples, it does not
disregard the fact that members of indigenous communities remain entitled to their individual
rights which are also provided for in the Banjul Charter and other international human rights
instruments.

Practically, indigenous peoples’ rights are sought to be preserved, protected and
perpetuated under what is known as the “global indigenous peoples’ movement”. This movement
is a transnational initiative by traditional communities based in different parts of the world. The
movement maintains networks which work together and in collaboration with relevant domestic
and international institutions to ensure the promotion and protection of indigenous peoples’
rights globally. The efforts are in favour of communities that self-identify as indigenous peoples
in terms of leading distinct customary lives which are incompatible with the rest of the national
population.* Peoples that resonate with the global indigenous peoples’ movement are principally
groups of traditional pastoralists and hunter-gatherers who seek recognition and protection of
their collective rights.’

In Africa, the indigenous peoples’ movement and self-organisation is not as strong as it is
at the global level or in other human rights regions. This is due, among other things, to
inadequate resources to support the initiative. However, the implication here is not that there are
no efforts at all towards securing indigenous peoples’ rights in the continent. An indigenous

peoples’ movement in Africa has been gradually gaining positive momentum. Africa’s

* For a deeper understanding of the concept “global indigenous peoples’ movement”, see Rebecca Hardin and

Kelly Askew, “Claims, Rights, Voices, and Spaces in the Global Indigenous Peoples Movement,” Journal of
Law, Property and Society 2, (2016): 49-69, http://www.alps.syr.edu/journal/2016/11/JLPS-2016-11-
HardinAskew.pdf.
> ACHPR and IWGIA, Report of the ACHPR Working Group of Experts on Indigenous Populations/Communities,
15.
Commission for Human Rights and Good Governance (CHRAGG), Pastoralists Indigenous Non-Governmental
Organizations Forum (PINGOs Forum) and International Work Group for Indigenous Affairs (IWGIA), Report
of the Project on Recognition and Implementation of Indigenous Peoples Rights in Tanzania (Unpublished:
2015), 31.



indigenous peoples continue to defy the odds by participating in regional and global policy and
decision-making forums that deliberate on matters affecting their core interests. For example,
following the lobbying and other strategic initiatives of African indigenous peoples, the ACHPR
has since the 1990s accommodated their agenda in its sessions. The Commission has further
made revolutionary progress by establishing a Working Group on Indigenous
Populations/Communities and Minorities in Africa.” The effect of these initiatives at the regional
level is worthy of a comprehensive survey on the ground. This is exactly what this study has
endeavoured to do with specific examples drawn from Tanzania.

This chapter presents the blueprint of the entire thesis. It breaks down the essence of the
study and tools applied to collect and analyse data which have contributed to the results

presented here.

1.2 Scope of the Study

As explained above, this study’s focus is on the Tanzanian Government’s implementation of its
obligations towards indigenous peoples as provided for under the Banjul Charter and
international law. Thus, the research was conducted taking into account the fact that the Banjul
Charter was conceived not only to complement the already existing international human rights
standards but also to capture the situation of human rights in Africa. The Charter was drafted to
reflect the history, values, traditions, development criteria, realities and aspirations of the African
continent;® and it goes beyond the guarantees of conventional individual human rights by
providing for collective or peoples’ rights. The researcher was mindful of the fact that, although
the Charter caters for all three generations of rights, i.e. civil and political rights (first
generation), economic, social and cultural rights (second generation) and peoples’ rights (third

generation),” the study’s focus is on collective rights, or the nature of rights which are primarily

7 See the African Commission on Human and Peoples’ Rights, “Working Group on Indigenous Populations/

Communities and Minorities”, accessed July 17, 2022, https://achpr.au.int/en/mechanisms/working-group-
indigenous-populationscommunities-and-minorities-africa

See paragraph 5 of the Preamble to the Charter.

This categorisation was propounded in the 1970s by Karel Vasak, a Czech human rights Scholar. However the
same has received criticism from subsequent scholars who believe that human rights are indivisible and equally
important; and that, categorising the rights in form of generations suggests that one generation precedes the
other, while in fact all the rights are meant to complement each other. See Yvonne Donders, “Foundations of
Collective Cultural Rights in International Human Rights Law,” in Cultural Rights as Collective Rights: An
International Law Perspective, ed. Andrzej Jakubowski (Amsterdam: Brill Nijhoff, 2016), 5,
https://pure.uva.nl/ws/files/2741195/177596_SSRN id2622424 1 pdf.
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sought to be protected by the indigenous peoples’ movement.'® Such rights are specifically those
provided for under Articles 19 to 24 of the Charter: peoples’ rights to equality of rights,
existence and self-determination, free disposal of wealth and natural resources, economic, social
and cultural development, peace and security, and general satisfactory environment.

Conceptually, the study revolves around the term “indigenous peoples”. As explained in
the foregoing discussion, following the report of the commissioned Working Group of Experts
on Indigenous Populations/Communities in Africa, the ACHPR adopted the approach of
interpreting the term “peoples” under the Banjul Charter to include indigenous peoples. This was
a response to the lack of any definition or description assigned to the term “peoples” by the
drafters of the Banjul Charter. This approach was also influenced by the absence of a universally
accepted definintion of the term to borrow from at the global level.

As to the challenges posed by the situation of indigenous peoples in Tanzania, this study
confines itself to the hurdles identified by the aforememtioned study by the ACHPR’s Working
Group, i.e. land alienation, violation of cultural rights, and non-recognition and lack of legal
protection of indigenous peoples’ rights,11 which also persistently feature in other relevant
sources.

Coming to the particular indigenous communities studied in Tanzania, this thesis drew
inspiration from the research conducted in the country by the abovementioned ACHPR’s
Working Group delegate from January 21 to February 6, 2013 which revealed that it was only
the Barbaig, Maasai, and Ilparakuyio pastoralists, as well as the Hadzabe and the Akie hunter-
gathers who resonated with the indigenous peoples’ movement in the country and have
continued to be vocal about it. This study solely dealt with these communities as the situation on
the ground was found to be similar to that featured in the ACHPR’s study report. Nonetheless,
the ACHPR’s delegate emphasised that the above-mentioned communities held the opinion that
other ethnic and sub-ethnic groups such as the rest of the Datooga community who live in

comparable conditions would join the movement if they were familiar with it.'* The research was

See Solomon Dersso, “The Jurisprudence of the African Commission on Human and Peoples’ Rights with
Respect to Peoples’ Rights,”African Human Rights Law Journal 6, no.2 (2006), 358. Also see ACHPR and
IWGIA, Report of the ACHPR Working Group of Experts, 72.

For a detailed discussion of these aspects in the African context, see ACHPR and IWGIA, Report of the ACHPR
Working Group of Experts, 107.

African Commission on Human and Peoples’ Rights (ACHPR) and the International Work Group for Indigenous
Affairs (IWGIA), Report of the African Commission’s Working Group on Indigenous Populations/ Communities:
Research and Information Visit to the Republic of Tanzania (Copenhagen: Eks-Skolens Trykkeri, 2015), 38.
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based in Mainland Tanzania given the fact that the above-mentioned communities are located in

regions found in this part of the United Republic of Tanzania.

1.3 Statement of the Problem

Indigenous peoples face human rights violations by their governments and other non-government
actors not only in Tanzania and Africa but also in other parts of the world. This is the prime
outcome of colonisation and the historical invasion of indigenous peoples’ territories.® Yet,
since the colonial period their situation has not improved. They continue to experience
discrimination, based on their distinct cultures, identities and livelihoods. This has exposed them
to disproportional poverty and marginalisation."*

Specific to Tanzania, although the country is party to the Banjul Charter and other
international instruments,"” indigenous peoples’ rights are domestically unrecognised, legally
unprotected and less promoted in general. Article 1 of the Banjul Charter requires all States
parties to recognise and assume legislative actions and other measures to give effect to the rights,
duties and freedoms provided for under this legal instrument. This is yet to totaly materialise in
Tanzania when it comes to the promotion, protection and fulfilment of peoples’ rights in form of
indigenous peoples’ rights.

Therefore, it is plausible to state that for the indigenous peoples in Tanzania maintaining
their traditional lifestyles continues to be a difficult undertaking. Their status and rights as
indigenous peoples are neither addressed in the Constitution of the United Republic of Tanzania,
1977 (as amended)'® nor categorically captured in relevant legislation. The essence of their
existence is shallowly and vaguely represented in the country’s legal framework. The same is the

case with various national policies such as the National Land Policy. As discussed in chapter six

1 United Nations: Office of the High Commissioner for Human Rights, “Special Rapporteur on the Rights of

Indigenous People,” accessed January 21, 2023, https://www.ohchr.org/en/special-procedures/sr-indigenous-
peoples.

United Nations: Office of the High Commissioner for Human Rights, “Special Rapporteur on the Rights of
Indigenous People.”

Tanzania signed the Banjul Charter in May 31, 1982 and ratified the same on February 18, 1984. See African
Union, “List of Countries which have Signed, Ratified/Acceded to the African Charter on Human and People's
Rights,” https://au.int/sites/default/files/treaties/36390-sl-african_charter on_human_and peoples_rights 2.pdf.
The Constitution of the United Republic of Tanzania of the year 1977 was adopted without a Bill of Rights until
eight years later when the Bill of Rights was included via Act No. 15 of 1984. This Act which occasioned the 5™
constitutional amendment in Tanzania was adopted in October 20, 1984; the same year in which Tanzania
ratified the Banjul Charter. Hence, it can be argued that Tanzania had the opportunity to include peoples’ rights
in the country’s Constitution as early as 1984 had there been an active indigenous peoples’ movement in the
country by then and the political will and priority to do so.
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of this thesis, only a few provisions in this policy address land matters in relation to pastoralists;
some of whom are communities self-identifying as indigenous peoples in Tanzania.'” Yet, the
same Policy names nomadic pastoralism (which is one type of indigenous peoples’ livelihood in
Tanzania)'® as a cause of environmental degradation and land conflicts across the country. " The
same position was reiterated by the President of the United Republic of Tanzania in her
inaugural speech before the Parliament of the United Republic of Tanzania when she
commenced her tenure of office.”’ At the time this speech was made by the head of the
government, the National Land Policy was already over twenty-five years old. The implication
here is that the government has maintained the same attitude towards nomadic pastoralists over
the years. The empirical study presented here has affirmed this position.”' As for the hunter-
gatherers, their ancestral lands continue to shrink as a result of urbanisation and large-scale
commercial farming.22 Moreover, both pastoralists and hunter-gatherers are experiencing the
drastic impacts of climate change with insufficient measures geared towards adaptation and
mitigation by the government.”

In general, the situation of indigenous peoples in Tanzania is characterised by policy
marginalisa‘[ion,24 discrimination,” evictions, land alienation and grabbing, poverty and food

insecurity, as well as meagre representation in decision-making bodies.?® In addition, they face

See for example policy statements 1.1 (iii), 7.3.0, 7.3.1 (i) and (iii) of the National Land Policy, 1995.

The Maasai, Ilparakuyio and Barbaig indigenous communities in Tanzania practise traditional nomadic
pastoralism.

See policy statements 7.3.2 and 7.2 (iii) of the National Land Policy.

See Hotuba ya Rais wa Jamhuri ya Muungano wa Tanzania, Mheshimiwa Samia Suluhu Hassan, Wakati wa
Kulihutubia Bunge la 12 la Jamhuri ya Muungano wa Tanzania, Dodoma, Aprili 22, 2021, uk. 25. (Unofficial
translation: “Speech by the President of the United Republic of Tanzania, Honourable Samia Suluhu Hassan
before the Parliament of the United Republic of Tanzania (12 Session), Dodoma, April 22, 2021, 25).

An interview conducted with the Seniour Environment Officer (Livestock) on August 13, 2021 at the Vice-
President’s Office — Environment Division in Dodoma pointed towards this direction.

This was noted in observations and interviews conducted with the Hadzabe during field research in Karatu
District in March 2022.

Interview at PINGOs Forum conducted on July 19, 2021 in Arusha.

Formal recognition of communities self-identifying as indigenous peoples is more critical due to the country’s
well known reputation of building a national culture of unity vis-a-vis ethnic differences. See ACHPR and
IWGIA, Research and Information Visit to the Republic of Tanzania, 37.

For instance, the Hadzabe are discriminated against and looked down on due to their ethnicity and station of life.
They are stereotyped as a “backward” community compared to the rest of the national population. The same
situation is faced by traditional nomadic pastoralists like the Maasai and Barbaigs across the country. This
information was obtained from field visits on March 8 and 9, 2022 in Dumbechanda Village, Karatu District and
at the Late Maasai Olaigwanan’s household in Monduli District respectively.

% CHRAGG, PINGOs Forum and IWGIA, Report of the Project on Recognition and Implementation of Indigenous
Peoples Rights in Tanzania, 36.
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poor infrastructure in their habitats, and a lack of conservation activities and investments.?’ All
these aspects are unpacked in chapter five of this thesis which delves deeper into the situation of

indigenous peoples in Tanzania.

1.4 Research Hypothesis

Drawing from the aforementioned statement of the problem, the study was conducted under the
hypothesis that the recognition and implementation of indigenous peoples’ collective rights in
Tanzania is unsatisfactory due to the low priority and a degree of neglect accorded to
communities self-identifying as indigenous peoples in the country by the Government of

Tanzania.

1.5 Objectives of the Study

1.5.1 Main Objective

Primarily, the study assesses the extent to which indigenous peoples’ collective rights are

domestically recognised and implemented in Tanzania.

1.5.2 Sub-Objectives

The aforementioned main objective was attained by executing the following sub-objectives:

1) Studying the meaning of the concept and theories around the term “indigenous
peoples” and their associated rights.

i) Examining indigenous peoples’ rights practice at a global level. This was necessary in
order to establish the nature of universal human rights obligations towards indigenous
peoples, before looking at such obligations in the African regional human rights
standards.

iii) Looking into the African human rights system’s position in terms of promotion and
protection of indigenous peoples’ rights. This was carried out firstly by establishing
the relationship between the Banjul Charter and indigenous peoples’ rights and
secondly by examining how the said rights have been accommodated by the African
human rights implementation mechanisms so as to be well supervised at the national

level.

27 CHRAGG, PINGOs Forum and IWGIA, Report of the Project on Recognition and Implementation of Indigenous
Peoples Rights in Tanzania, 36.



Explaining the status quo of the situation of indigenous peoples in Tanzania with
specific examples.

Establishing how far the government of Tanzania has gone in fulfilling its global and
regional human rights obligations towards indigenous peoples in terms of adopted

legal, policy and institutional frameworks.

1.6 Research Questions

The following aspects were inquired into by the study:

1.6.1 Main Question

To what extent are indigenous peoples’ collective rights recognised and implemented in

Tanzania?

1.6.2 Sub-Questions

Other questions addressed in the study were:

i)

vi)

Is there a unique way of defining “indigenous peoples” from an African human rights
perspective in a sense that directly applies to Tanzania?

What is the relationship between indigenous peoples’ collective rights and the
provisions of Articles 19 to 24 of the Banjul Charter?

What is the actual situation of indigenous peoples’ rights in Tanzania as one of the
State parties to the Banjul Charter and other international instruments?

Are the laws, policies and relevant institutions in Tanzania responsive to the
country’s obligation under the Banjul Charter and international law to promote,
protect, and fulfil indigenous peoples’ rights?

Is the situation of indigenous peoples’ rights in other jurisdictions different from what
it is in Tanzania?

What are the best practices that Tanzania can learn from other jurisdictions in terms

of recognition and implementation of indigenous peoples’ rights?

1.7 Justification and Significance of the Study

The raison d'étre for this study is two-fold. First, the study was conducted to reveal the gaps

existing in the field of human rights law in Tanzania and contribute knowledge in this respect.



This research project has also strived to reduce the problem of insufficient literature on group
rights, particularly indigenous peoples’ rights in the human rights field. It has done so by looking
into the legal, policy and institutional frameworks accommodating these rights. Apart from this,
the study presents recent empirical findings on the situation of indigenous peoples’ rights in
Tanzania. This is of value to other researchers, scholars, indigenous peoples’ rights advocates
and decision-makers within and outside Tanzania.

Second, the question of indigenous peoples’ rights is a matter of global concern calling
for continuous development and deliberation by academicians among other stakeholders.
Notably, there are about 370 million indigenous peoples found in over 90 countries across all
continents.”® They form about five per cent (5%) of the world’s population and occupy 25% of
the world’s lands and waters.”” Most importantly, indigenous peoples’ habitats are located in
areas hosting at least 80% of the global biodiversity.”” These statistics naturally justify studies on
the rights of indigenous peoples from the international, regional and national perspectives to
promote inclusion in natural resources management, and environmental and human rights
obligations. Also, indigenous peoples’ existence contributes to humankind’s heritage which
requires protection;' lack of which leads to its irreversible extinction. The indigenous peoples’
global movement emphasises livelihood protection, restoration and perpetuity. The movement
calls for continued indigenous peoples’ rights advocacy through various strategies, including
academic research and writing. This study not only provides insights into Tanzania’s practice in
respect of indigenous peoples’ rights as an obligation under the Banjul Charter but also traces
such obligation under international law. It clearly shows what the law at international level

requires of Tanzania to fulfil indigenous peoples’ rights for the broader interest of abiding by

* CHRAGG, PINGOs Forum and IWGIA, Report of the Project on Recognition and Implementation of Indigenous
Peoples Rights in Tanzania, 25.

" Ibid.

' Ibid.

3! Paragraph 2 of the preamble to the United Nations Declaration on the Rights of Indigenous Peoples, 2007 affirms

that all peoples (including indigenous peoples) have an equal share in contributing to the diversity and wealth of
human civilisations and culture. UNESCO has over the years made remarkable efforts to ensure the preservation
of cultural heritage. A good example can be derived from the Organisation’s inscription of three Maasai male
rites of passage, i.e. the Enkipaata, Eunoto and Olng’esherr, into the list of intangible cultural heritage in need of
urgent safeguarding in the year 2018. This was done to emphasise the importance of protecting indigenous
peoples’ cultural heritage at a global level. See United Nations Educational, Scientific and Cultural Organisation
(UNESCO): Intangible Cultural Heritage, “Three Enkipaata, Eunoto and Olng'esherr, Three Male Rites of
Passage of the Maasai Community”, accessed November 17, 2023, https://ich.unesco.org/en/USL/enkipaata-
eunoto-and-olng-esherr-three-male-rites-of-passage-of-the-maasai-community-0130.
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international human rights standards. Along these lines, it analyses various treaties, declarations
and institutions adopted and set up by the international community to guarantee and oversee the

implementation of such rights.

1.8 Literature Review

While conducting this research, different kinds of literature relating to the chosen topic were
reviewed. These include books, journals, reports, PhD dissertations and conference papers. All
the materials reviewed have been of significance in the sense of enabling a clear-cut definition of
the research gap as well as providing insights into the matters addressed in this work.

For a focused literature review, attention was paid to two sets of literature. The first set
was based on indigenous peoples’ rights beyond Tanzania and the second set dwelled on the
same aspect in Tanzania. This categorisation was influenced by the scope of the study as
specified in section 1.2 above. In addition, general literature on indigenous peoples’ rights was
also consulted where necessary throughout the study as evidenced in the following chapters.

The concept and situation of indigenous peoples in Africa is vividly portrayed in the
report by the ACHPR and 1 WGIA* through the research conducted by the African Commission
Working Group of Experts on Indigenous Populations/Communities in Africa. When reviewing
the literature, this report was found to be the most comprehensive account of indigenous peoples’
rights in Africa from the Banjul Charter perspective. Apart from the concept and the situation of
indigenous peoples in Africa, the Report also expands on the Banjul Charter and its concept of
“peoples” through existing jurisprudence of the ACHPR and the African Court on Human and
Peoples Rights (AfrCHPR). It also digs into the criteria for identifying indigenous peoples in
Africa and finally provides viable conclusions and recommendations for meaningful
implementation of indigenous peoples’ rights in the continent. To a great extent, the report made
it possible to state the research problem clearly by providing specific examples of the situation of
indigenous peoples in Tanzania. However, the existence of this report does not lessen the
significance of other works concerning the rights of indigenous peoples in Africa. For example,

the book by Ndahinda® probes into the concept of indigenousness in Africa. Another book by

2 ACHPR and IWGIA, Report of the ACHPR Working Group of Experts, supra.
3 Felix Mukwiza Ndahinda, Indigenousness in Africa, A Contested Legal Framework for Empowerment of
‘Marginalised’ Communities (The Hague: T.M.C. ASSER PRESS, 2011).
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Barume®* specifically addresses the question of land rights of indigenous peoples in Africa. It
focuses on three regions of Eastern, Central and Southern Africa. Both books have contributed
important information on the situation of indigenous peoples’ rights in Africa (including
Tanzania) to the thesis. Another book reviewed which had an impact on the study was by Laher
and Sing’Oei.>® This book is a deep reflection on the revolutionary decision of the ACHPR in the
Endorois Case®® which laid down the juridical foundation for the protection, promotion and
fulfilment of indigenous peoples’ rights within the African human rights system. Sing’Oei has
also published a chapter in an edited book by Abbas’ that reflects on the vulnerability of
indigenous peoples in Africa regarding enjoyment of their rights as well as the challenges faced
in attempts to enforce such rights in legal forums. Apart from this specific cluster of works
which address indigenous peoples’ rights in Africa, the study also profited from literature that
touches on human rights in Africa generally. Here, the aim was to discover how far scholars have
approached the concept of collective rights in terms of peoples’ rights under the Banjul Charter.
This included but was not limited to an edited book by the African Law Association.*® This book
presents symposium papers addressing the context, development and significance of the Banjul
Charter. The papers focus on human rights protection and implementation mechanisms, morality
and peoples’ rights in the Charter. The book provides illustrations of the practicality of
implementing peoples’ rights within the African human rights mechanisms. In addition, the book
by Umozurike® traces historical human rights practices in traditional African societies before the
enactment of the Charter. It discusses the pertinency of all three generations of rights in Africa
generally. It further tackles the question of the Banjul Charter’s peculiarity in terms of the nature
of the rights and duties it contains compared to other regional human rights instruments.
Additionally, the book discusses the prospects for human rights in Africa. This bookhas been
useful to this study for its far-reaching knowledge of the background, present and future viability

** Albert Kokwo Barume, Land Rights of Indigenous Peoples in Africa: With Special Focus on Central, Eastern

and Southern Africa, 2" Edition (Copenhagen: IWGIA, 2010).

Ridwan Laher and Korir Sing’Oei, eds., Indigenous People in Africa: Contestations, Empowerment and Group
Rights (Pretoria: Africa Institute of South Africa and Institute for Global Dialogue, 2014).

Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois
Welfare Council v Kenya, Communication No. 276 / 2003 (ACHPR).

Korir Abraham Sing’oei, “The Rights of Indigenous Peoples in Africa,” in Africa’s Long Road to Rights:
Reflection on the 20" Anniversary of the African Commission on Human and Peoples Rights, Hakima Abbas, ed.
(Nairobi and Oxford: Fahamu Books, 2009),13 —23.

African Law Association, ed., The African Charter on Human and Peoples Rights: Development, Context,

Significance (Marburg: ALA, 1991).
Oji Umozurike, The African Charter on Human and Peoples’ Rights (Hague: Kluwer Law International, 1997).
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of the rights provided for under the Banjul Charter. Also, the book’s comparison of African and
other regional human rights systems contributed knowledge of the situation of indigenous
peoples in other regions. Another piece of literature reviewed on human rights in Africa was a
book by Howard™ that discusses the situation of human rights in Africa with a special focus on
the commonwealth countries. The books by Umozurike and Howard have been valuable to this
study as they trace the history of peoples’ rights in the African human rights system, something
that has been given specific attention in chapter five of this thesis.

As part of navigating indigenous peoples’ rights in Africa, literature touching on the
rights of indigenous peoples in East Africa was reviewed which is the sub-region to which
Tanzania belongs. This choice was influenced by the notion of territorial proximity. Territorial
proximity is asituation where neighbouring countries are separated by “artificial” boundaries but
host the same (indigenous) communities. Classical examples of this may be drawn from
countries like Kenya and Tanzania which host the indigenous Maasai pastoralists. Also, Uganda,
Rwanda, Burundi and the Democratic Republic of Congo host the indigenous Batwa hunter-
gatherers. Although these indigenous peoples live today in differentcountries, they share a
common heritage in terms of history, language, customs, traditions, values, morals and beliefs.
They also find themselves in similar circumstances when it comes to recognition and
implementation of their rights by the governments of the countries to which they belong. In this
regard, an edited book by Majamba®' was spotted. This book takes a human rights approach in
addressing various aspects related to the right of minorities to participate in political and
decision-making processes. Some of its chapters treat indigenous peoples’ communities such as
the Hadzabe of Tanzania as an ethnic minority. Due to the nature of its traditional way of life, a
community like this finds itself outside the margins of the mainstream community’s political and
decision-making processes. This has negative impacts on the collective rights of its members.**

Furthermore, in the same book, authors like Nassali* and Ohenjo™ attempt a distinction between

40
41

Rhoda Howard, Human Rights in Commonwealth Africa (New Jersey: Rowman & Littefield, 1986).

Hamudi Majamba, ed., Towards a Rights-Sensitive East African Community: The Case of Ethnic and Racial
Minorities (Kampala: Fountain Publishers, 2011).

William Tate Olenasha, “The Political and Social Exclusion of Minorities in Tanzania: The Case of the Hadzabe
Hunter-Gatherers,” in Towards a Rights-Sensitive East African Community, ed. Majamba (Kampala: Fountain
Publishers, 2011), 225-267.

Maria Nassali, “Ethnic and Racial Minorities and Movement towards Political Inclusion in East Africa: Cases of
Kenya, Uganda and Tanzania,” in Towards a Rights-Sensitive East African Community, ed. Majamba (Kampala:
Fountain Publishers, 2011), 1-65.
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minorities and indigenous peoples. This issue is discussed in chapter two of this thesis which
tackles relevant concepts and theories around the term indigenous peoples and their
corresponding rights.

Coming to the category of literature on indigenous peoples’ rights in Tanzania, some
important contributions were identified. Nevertheless, very few were found to have specifically
addressed the aspect of their collective rights. Even so, all the literature reviewed was
worthwhile as it clearly stated the situation of indigenous peoples in the country with particular
examples. In this regard, a series of studies by Laltaika was discovered. This included
publications on topics related to indigenous peoples’ rights to land and natural resources,” the
position of indigenous peoples’ rights in Tanzania in the eyes of international human rights law*°
and the relevancy of the draft Constitution’s provisions to indigenous pastoralists and hunter-
gathers in Tanzania."” Adiscussion on the draft Constitution in Tanzania and its relationship to
indigenous peoples’ rights has also been undertaken by Gastorn®™ with regard to the specific
aspect of land rights. The same author has also written on how the 1999 land laws have had
impacts on indigenous pastoralists’ customary land rights.*” Other authors like Tenga™ and
Peter’' discuss the concept of indigenous peoples’ rights in the context of minority rights in
Tanzania. While Tenga touches on the adjudication of the indigenous minorities’ right to
customary (collective) land title, Peter ponders on the definitional part of indigenous minorities.
He shows how indigenous peoples’ group rights can potentially be waived by a mere definitional

criterion. He also sheds light on the earliest struggle for land rights by the indigenous Barbaig

* Ohenjo Nyang’ori, “Participation of Minorities and Indigenous Peoples in Political Decision Making in Kenya,”

in Towards a Rights-Sensitive East African Community, ed. Majamba (Kampala: Fountain Publishers, 2011),
156-224.

Elifuraha Laltaika, “Pastoralists’ Right to Land and Natural Resources in Tanzania,” Oregon Review of
International Law 15, no. 43, (2013): 43-61.

Elifuraha Laltaika, “Indigenous Peoples Rights in Tanzania and International Human Rights Law,” Tuma Law
Review, no.1 (2012): 142-165.

Elifuraha Laltaika, 4 Highlight of the Provisions of the Draft Constitution with Relevancy on the Rights of
Pastoralists and Hunter-Gatherers, Prepared for Katiba Initiative, (2013) accessed August 21, 2021,
https://www.academia.edu/4422120/Draft Constitution _and Rights of Pastoralists and Hunter gatherers.
Kennedy Gastorn, “The Emerging Constitutional Indigenous Peoples Land Rights in Tanzania,” Journal of Law,
Property and Society 2, (2016):181-221.

Kennedy Gastorn, The Impact of Tanzania’s New Land Laws on the Customary Land Rights of Pastoralists: A
Case Study of the Simanjiro and Bariadi Districts (Minster: LIT, 2008).

Ringo Willy Tenga, “Minority Rights in Tanzania,” 1-36, accessed July 22, 2022,
https://www.academia.edu/42538083/MINORITY RIGHTS IN TANZANIA.

Chris Maina Peter, “Human Rights of Indigenous Minorities in Tanzania and the Courts of Law,” 14
International Journal on Minority and Group Rights, (2007): 455-487.
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pastoral community in the highest Courts in Tanzania, i.e. the High Court and the Court of
Appeal.

The literature review further looked into the landmark work done by Shivji and
Kapinga52 on the rights of the Maasai in the Ngorongoro Conservation Area (NCA). This book
was extremely useful for the empirical research conducted in the NCA in Tanzania between May
2021 and March 2022. It provided a substantial foundation of knowledge and background
information on the underlying issues facing the Maasai residents in this protected area. From
this book which was published more than two decades ago, issues to be followed up and
loopholes to be filled by the current study were established. Further, a book by Madsen™ which
addresses the human rights situation of the Hadzabe in Tanzania played the same role, as field
visits within the aforesaid timeframe were also extended to the “Hadza land”, particularly in
areas around Lake Eyasi Basin, as is discussed in respect of the research methodology.
Additionally, an article by McKie™* which explores the dynamics of the early Barbaig land rights
movement in Tanzania was reviewed. As one of the aims of this study was to trace the history of
the indigenous peoples’ rights movement in Tanzania, this article was vital in explaining the
early struggles of indigenous peoples’ land rights in the country.

Last but not least, PhD dissertations which inquire into various indigenous peoples’
issues in Tanzania were reviewed for two main reasons. The first reason was to obtain a variety
of scientific insights into this field from different scholars’ perspectives. The second reason was
to distinguish the current study from other PhD theses touching on matters related to indigenous
peoples in Tanzania. The thesis by Mchome® whose entire chapter five analyses how the
establishment of protected areas in Tanzania has had impacts on indigenous peoples’ rights was
reviewed. In his dissertation, a case study of Mkomazi Game Reserve was employed to show
how the rights of the indigenous Maasai pastoralists were violated through forceful evictions in

the course of establishment of the game reserve. Further, the same thesis discusses the litigation

52 Issa Shivji and Wilbert Kapinga, Maasai Rights in Ngorongoro, Tanzania (Nottingham: IIED/HAKI ARDHI,
1998).

Andrew Madsen, The Hadzabe of Tanzania: Land and Human Rights for Hunter-Gatherer Community
(Copenhagen: IWGIA, 2000).

Kristin McKie, “International Donor Funding and Social Movement Demobilization: The Barbaig Land Rights
Movement in Tanzania”, Africa Today 66, no 1, (2019): 73-95.

Sifuni Mchome, “The Problem of Using Law by Government Officials in Support of the Course of
Development: A Case Study of Mkomazi Game Reserve and Kazimzumbwi Forest Reserve” (PhD diss.,
University of Dar-es-Salaam, 2001).
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relating to the violated rights by the victims before the higher Courts in Tanzania. Another thesis
by Mwanga® was reviewed. It investigates how the role of indigenous knowledge in tackling
climate change finds space in relevant laws and policies in Tanzania. A thesis by Kinunda®' was
also found to be of relevance to the study. His work addresses the protection of indigenous
pastoralists and hunter-gatherers’ rights to land amidst processes of villages’ land formalisation.
It draws examples from the Barbaig pastoralists and the Hadzabe hunter-gatherers which are
communities of interest in this thesis.

To distinguish the aforementioned PhD theses from this current study, a broader
approach to tackling the question of indigenous peoples’ rights in Tanzania has been taken here.
This thesis has gone above and beyond the aspects of establishment of protected areas,
formalisation of village lands and (non-)inclusion of indigenous knowledge in legal and policy
frameworks. In addition, it has looked into the recognition of indigenous peoples’ rights in
matters such as natural resources governance, operation of extractive industries, environmental
conservation, national budget distribution and infrastructural development. This has been done
taking a collective rights approach inspired by the provisions of the Banjul Charter which
provide for peoples’ rights. In this regard, particular attention was paid to the dissertations by

% and Ingange-Wa-Ingange™ because of their value in explaining the origins of the

Rubner
provisions of the Banjul Charter and theirdeep conceptual analysis of the terms relating to group
rights under the Charter.

As a way of summing up this section, it can be noted that the aforementioned literature
was reviewed as preparation for the study. Documentary sources remained important throughout

this work to meet the necessities of each individual chapter.

% Elia Mwanga, “Integrating Indigenous Knowledge Systems into Climate Change Strategies: Examination of

Legal and Policy Challenges” (PhD diss., University of Dar-es-Salaam, 2019).

Aron Kinunda, “Certification of Village Land in Tanzania: Examining the Protection of Indigenous Peoples’
Security of Tenure” (PhD diss., University of Dar-es-Salaam, 2020).

Nathaniel Rubner, “The Origins of the 1981 African Charter on Human and Peoples’ Rights” (PhD diss.,
University of Cambridge, 2011). An extended version of this thesis is published in Nat. Rubner, The African
Charter on Human and Peoples’ Rights, Volume 1: Political, Intellectual & Cultural Origins (Suffolk: Boydell
and Brewer, 2023) and Nat. Rubner, The African Charter on Human and Peoples’ Rights Volume 2: The
Political Process (Suffolk:Boydell & Brewer, 2023).

Jean Désiré Ingange-Wa-Ingange, “The African Human Rights System: Challenges and Prospects” (PhD diss.,
University of South Africa, 2010).
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1.9 Methodological Framework

Various components of research methodology were employed in conducting this study. These

components are explained below.

1.9.1 Data Collection Tools

Both empirical and doctrinal data collection tools were applied.

1.9.1.1 Empirical Methods

To obtain first-hand data, empirical research was inevitable. This was conducted through both
structured and semi-structured interviews, focus group discussions and observations. Semi-
structured interviews with open-ended questions were used for respondents who offered
anunlimited length of time for the interviews. Structured interviews with a majority of closed-
ended questions were used for respondents who had less time at their disposal. The distinction
between the two interview methods was made before and during the interviews. Focus group
discussions were used to interact with respondents at the grassroots level. This method was
applied to facilitate a friendly environment for interaction with relevant respondents. It was also
useful for resource- and time-saving in the sense that the resources and time needed to reach a
wide range of respondents from the selected communities (such as community leaders, elders,
men, women, youth and children) in different locations were saved by bringing the respondents
together in collective focus group discussions. Most importantly, this method was applied to
create a balance in the data collected through the inclusion of respondents from various sections
of the selected communities in the same focus group discussions. Last but not least, this research
involved the observation method in several locations inhabited by communities self-identifying
as indigenous peoples in Tanzania. This method was applied to confirm some facts that were
noted in the interviews and focus group discussions. The specific locations of the places that

were visited and the respondents interacted with are givenin the followingsections.

1.9.1.2 Secondary Method

This method involved desk research where data was collected through a comprehensive search in
libraries and documentation centres. Also, online resources such as the publishers’ and relevant
institutions’ websites were visited to obtain information essential for the study. Generally, the

materials consulted were books, journal articles, conference papers, institutions’ reports,
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commentaries, opinions, resolutions, declarations and general comments. Additionally, laws,
policies and cases were analysed. Other relevant materials were physically accessed from the

governmental and non-governmental institutions and organisations while conducting interviews.

1.9.2 Sampling

Both purposive and representative methods of sampling were applied in determining sample

sizes and selecting respondents, institutions, organisations and places of study.

1.9.2.1 Respondents

The interviews conducted for this research involved interviewees from both governmental and
non-governmental organisations and institutions. Here, the respondents selected for interviews
were mainly key informants. This type of respondent was preferred to obtain insights into the
recognition and implementation of indigenous peoples’ rights by the institutions and
organisations visited. Also, human rights experts, particularly consultants on indigenous peoples’
issues, were engaged. Respondents involved in focus group discussions were representatives of

other members of their own communities from the same age set, gender and position.

1.9.2.2 Institutions and Organisations

Governmental and non-governmental institutions and organisations selected for the study played
both purposive and representative roles. Governmental institutions like ministries, agencies and
departments represented the Government of the United Republic of Tanzania’s position
regarding the recognition and implementation of indigenous peoples’ rights. The most important
thing to highlight here is that despite a wide range of responses from governmental institutions,

not all interviews were successful.®

Nevertheless, the governmental institutions which could be
accessed sufficed to provide a representative picture of the government position as intended. The
situation was not the same when it came to interaction with non-governmental organisations
(NGOs). Despite the fact that the selected NGOs shared the goal of advocating for indigenous
peoples’ rights in Tanzania, the data collected from each one was not representative of the others

but only the individual NGO visited.

60 Research limitations will be stated subsequently in this chapter.
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Purposively, each institution sampled played a unique role in contributing to the

empirical data obtained.

1.9.2.2.1 Government Institutions

Research was conducted at the Ministry of Constitution and Legal Affairs where interviews were
referred to the Law Reform Commission of Tanzania (LRC) (T) and the Commission for Human
Rights and Good Governance (CHRAGG). Taking into account the fact that Article 19 of the
Banjul Charter guarantees the general right to equality and equality of rights, the reason for
conducting research in this Ministry was to establish the presence of efforts or initiatives to
ensure this right is domestically fulfilled. Given the LRC’s mandate under Section 4 of the Law
Reform Commission Act,’’ i.e. to conduct research and propose to the Government necessary
law reforms to meet the dynamic needs of the Tanzanian society, a visit to the LCR was arranged
to specifically learn the extent to which this had been attained with respect to recognition and
implementation of indigenous peoples’ rights in Tanzania. Moreover, the CHRAGG offices both
in Dar es Salaam and Dodoma were visited to investigate the programmes undertaken so far by
these institutions to ensure domestic promotion and protection of indigenous peoples’ rights in
the country. Notably, CHRAGG’s mandates as the National Human Rights Institution (NHRI)
are, inter alia, to promote the protection of human rights in Tanzania, receive complaints and
inquire into acts of human rights violations in the country, conduct research and awareness
programmes on matters related to human rights and advise the government on various human
rights issues. These mandates are provided for under Article 130 (1) of the Constitution of the
United Republic of Tanzania, 1977 and Section 6 (1) of the Commission for Human Rights and
Good Governance Act, 2001 respectively.

Another ministry visited was the Ministry of Lands, Housing and Human Settlements
Development. The objective was to find out the ministry’s position in recognising and protecting
indigenous peoples’ land rights across the country. The selection of this ministry was inevitable
since land is the bedrock for the survival of indigenous peoples’ livelihoods.

Additionally, the then Ministry of Industries, Trade and Investment, which is now a

section in the President’s Office known as Investments and Planning, was visited. Here the focus

o' Cap. 171, [R.E 2002].
62 Cap. 2 [R.E. 2002].
83 Cap. 391 [R.E. 2002].
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was on the Tanzania Investments Centre (the TIC) which operated under this ministry. The TIC
is a one-stop centre for the promotion and facilitation of investments in Tanzania. This visit’s
objective was to establish how the Centre takes into account the significance of safeguarding
indigenous peoples’ rights, particularly their land tenure security, when promoting and
facilitating various investments in the country. Under the same ministry, the National
Development Corporation (NDC), which is currently under the Ministry of Trade and Industries,
was visited with the deliberate objective of collecting data on the Engaruka soda ash project
which was being pioneered by the Corporation. This project is expected to be established in a
geographical area inhabited by the Maasai indigenous peoples in Monduli district, Arusha
region.

Further research was conducted at the Ministry of Natural Resources and Tourism to
learn about the Ministry’s initiatives to secure the right of indigenous peoples to freely dispose of
wealth and natural resources as provided for by Article 21 of the Banjul Charter. Since most of
the indigenous peoples’ traditional habitats in Tanzania are located in or at the peripheries of
protected areas such as national parks, game reserves, forest reserves and a conservation area,for
which this ministry is responsible, the researcher visited the Ngorongoro Conservation Area
Authority (NCAA), Tanzania Wildlife Research Institute (TAWIRI) and Tanzania National
Parks (TANAPA) Headquarters in Arusha, Tanzania Wildlife Management Authority (TAWA)
in Morogoro and Tanzania Forest Services (TFS) in Dar es Salaam. Each institution was visited
to attain particular objectives.

The Ngorongoro Conservation Area Authority (NCAA) was visited with the objective of
assessing one of the Authority’s functions under section 6 of the Ngorongoro Conservation Area
Act, 1975, i.e. protecting the interests of the Maasai indigenous community within the NCA,
such as its right to dispose of natural resources. Examples of such natural resources are grazing
land, forests and water resources. At the time the visits to the NCA were conducted, the
Authority, on behalf of and in collaboration with the Ministry of Natural Resources and Tourism,
took the decision to relocate the Maasai from the NCA for various reasons, including
“overpopulation” and “overstocked animals” in the Area. This was alleged to be posing a threat
of environmental and ecological depletion in the protected area. There was also another
supposition that the multiple land use model practised in the NCA, whereby the Maasai co-exist

with the wildlife, has negative impacts on the Maasai livestock, such as Malignant Catarrh Fever

19



(MCF), which is alleged to be caused by the viruses carried by the wildebeest.®* In light of these
contentions, research was conducted in the TAWIRI to find out if any scientific studies had been
conducted to prove or disprove the alleged effects of the Maasai’s presence in the NCA.
Markedly, one of the TAWIRI’s functions is to investigatethe causes of wildlife diseases and
come up with ways of preventing them.® A research visit to the TAWIRI was crucial to establish
whether there were proven facts warranting the Maasai relocation from the NCA. Moreover,
visits to TFS were made to establish the status of interaction between this institution and
indigenous peoples in the course of implementing its daily tasks of developing and conserving
forest resources.

In line with theseresearch objectives at the Ministry of Natural Resources and Tourism,
subsequent research interviews were conducted at the Vice President’s Office (VPO)-
Environment Division. As already indicated in the statement of the problem, nomadic
pastoralism aspractised by some indigenous peoples in Tanzania, such as the Maasai, Barbaig
and Parakuiyo, is regarded as one of the causes of environmental degradation. This was also the
position of the VPO - Environment Division.® It was, therefore, essential to find out how this
division takes aboard indigenous peoples’ rights as it implements its obligation to ensure
environmental conservation for sustainability across the country.

To further assess the Tanzanian government’s implementation of indigenous peoples’
collective right to economic, social and cultural development as reflected in Article 22 of the
Banjul Charter, research was conducted at the Livestock Sector within the Ministry of Livestock
and Fisheries to investigate strategies in place to support indigenous peoples’ traditional pastoral
livelihood. It is important to note that livestock, particularly cattle, is not only of economic value
to the indigenous pastoralists but also of social and cultural significance. Other significant
research visits in connection with the right to economic, social and cultural development were

made at the Ministry of Health, Community Development, Gender, Elderly and Children®” and

% See Tundu Lissu, “Policy and Legal Issues on Wildlife Management in Tanzania’s Pastoral Lands: The Case

Study of the Ngorongoro Conservation Area,” Law, Justice and Global Development (LGD) 1, (2000),
http://www?2.warwick.ac.uk/fac/soc/law/elj/1gd/2000_1/lissu/.
% TAWIRI, “Functions of TAWIRI,” August 27, 2023, https://www.tawiri.or.tz/overview/.
% See Vice President’s Office, State of Environment Report, (2019) 63. Also see Ofisi ya Makamu wa Rais, Taarifa
va Kikosi Kazi cha Taifa cha Kuokoa Mfumo wa Ikolojia wa Bonde la Mto Ruaha Mkuu,( 2017), 29. (Unofficial
translation: Vice President’s Office, Report of the National Taskforce to Rescue the Ecological System of the
Great Ruaha River Basin (2017), 29).
Now split to form two Ministries, i.e. the Ministry of Community Development and Gender and the Ministry
of Health.
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the Ministry of Water and Irrigation to find out how indigenous peoples in Tanzania are included
in the distribution of social services such as water supply and health services. In addition,
research was conducted at the Tanzania Social Action Fund (TASAF) to explore how indigenous
peoples benefit from the the TASAF’s poverty alleviation programmes. The rationale behind this
was drawn from the initial field visits to Baray Ward in Karatu district and NCA which revealed
that a great number of indigenous peoples from the Hadzabe, Datooga (including Barbaig) and
Maasai communities live below the poverty line, which is a monthly income of at least fifty
thousand shillings per adult.®® Moreover, research was conducted at the National Bureau of
Statistics (NBS) to determine how practical it is to accommodate indigenous communities in the
periodic demographic surveys to enable their inclusion in the national budgets and hence
facilitate the fulfilment of their socio-economic rights. Specific to the indigenous peoples’ right
to cultural development, interviews were conducted at the then Ministry of Information, Culture
and Sports, which is now the Ministry of Culture, Arts and Sports, to learn about the Ministry’s
engagement with indigenous peoples in its day-to-day cultural programmes. Additionally,
research in this Ministry aimed at identifying plans and strategies formulated to support the
indigenous peoples’ cultural lifestyle, which is basically in line with universal human rights
standards.

In order to establish how infrastructural projects affect indigenous peoples’ collective
rights in Tanzania, research was conducted at the Ministry of Works and Transport (which has
now been divided into two ministries, i.e. Ministry of Works and Ministry of Transport). Note
that some infrastructural projects have negative impacts on the livelihoods of indigenous
peoples, especially relocation from their ancestral lands, blockage of livestock corridors and
restrictions on accessing grazing land and water resources. In this ministry, special attention was
paid to two projects that were being implemented by the government through the Tanzania
Railways Corporation (TRC), i.e. the Tanzania Intermodal and Rail Development Project (TIRP
II) and the Standard Gauge Railway (SGR) project. Both of these projects were being
implemented when this research was conducted. Visits were paid to the Tanzania Railways
Corporation (TRC) Headquarters in Dar es Salaam to secure respondents for interviews and

access to relevant project documents. In this regard, another government agency that was

% According to the World Bank, in the year 2018, the national poverty line was 49,320 Tanzanian shillings per
adult in a month. See World Bank Group, “Tanzania Main Poverty Assessment,” accessed 1 May 2024,
https://www.nbs.go.tz/nbs/takwimu/hbs/Tanzania Mainland Poverty Assessment Report.pdf.
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targeted for interviews was the Kilimanjaro International Airport Company (KADCO), a
government-owned company tasked with the management and operation of Kilimanjaro
International Airport (KIA). KADCO was considered for empirical research based on the
underlying land conflict that has been reported to be long-lasting between KADCO and the
periphery indigenous Maasai community. At the centre of this conflict stands the land which has
been demarcated for the airport’s expansion.®

Last but not least, research visits were made to the Office of the Parliament of the United
Republic of Tanzania to physically access relevant Hansards that were not made available online.
In particular, the Hansards sought were those documenting the Constituent Assembly’s sessions
which discussed and deliberated on the inclusion of group rights in the Draft Constitution of the

United Republic of Tanzania in the year 2014.

1.9.2.2.2 Non-Governmental Organisations

Non-governmental organisations whose missions are advocacy, sensitisation, lobbying,
promotion and protection of human rights in Tanzania, particularly indigenous peoples’ rights,
were visited. The goal was to find out the extent to which such organisations play a pivotal role
in complementing the government’s obligation to fulfil indigenous peoples’ rights in the country.
Research in the NGOs was also aimed at learning how such organisations challenge the
Government to fulfil such obligations. Research inquiries and visits were made at the Pastoralists
Indigenous Non-Governmental Organisations Forum (PINGOs Forum), Parakuiyo Pastoralists
Indigenous Community Development Organisation (PAICODEO), Ujamaa Community
Resource Team (UCRT), Tanzania Natural Resources Forum (TNRF), Legal Environmental
Action Team (LEAT), Association for Law and Advocacy for Pastoralists (ALAPA), Envirocare,
Legal and Human Rights Centre (LHRC), Huduma ya Injili na Maendeleo kwa Wafugaji
(HIMWA), Pastoral Livelihood and Empowerment Program (PALSEP), Tanzania Pastoralists,
Hunter and Gatherers Organisation (TAPHGO) and the Maasai Women Development
Organisation (MWEDO).

% International Work Group for Indigenous Affairs (IWGIA), “Threat of Dispossession in Hai District for
Expansion of Kilimanjaro International Airport,” accessed September 17, 2020,
https://www.iwgia.org/en/tanzania/3488-iw2019-tanzania.html.
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1.9.2.3 Human Rights Experts

Contact was made with human rights experts who possess experience in research, consultancy
and participation in the national, regional and global human rights and indigenous peoples’
forums. Such experts have experience in working with higher learning institutions, i.e. the
University of Dar es Salaam and Makumira University, the Commission for Human Rights and
Good Governance, the African Commission on Human and Peoples’ Rights, the Committee on
the Elimination of all Forms of Racial Discrimination (CERD), the International Law
Commission, the World Bank and the United Nations Permanent Forum on Indigenous Issues.
The aim of talking to these experts was to obtain a deeper understanding of the dynamics that
come along with implementing indigenous peoples’ rights at the global, regional and domestic

levels, aspects that are specifically covered from chapter three to chapter six of this study.

1.9.3 Area of Study and Sample Size

The selection of the study area and the size of the sample, both individual respondents and

institutions, were conditioned by various factors. These are broken down below.

1.9.3 1 Country of Study

The research was based on one State party to the Banjul Charter, i.e. Tanzania. This selection
was made for the following reasons. First, the time factor: only one country with accessible
indigenous communities could be taken into account for the empirical research. This is because
there are more than ten countries which are parties to the Banjul Charter and which host
indigenous communities in Africa (i.e. Tanzania, Kenya, Uganda, Rwanda, Burundi, Democratic
Republic of Congo, Central African Republic, Namibia, Botswana, Cameroon, Niger, Mali and
Nigeria) and the timeframe allocated to this research did not allow a comprehensive ground
survey in all of these countries. This became more acute with the travel limitations that were
imposed by each individual country due to the COVID-19 outbreak. Therefore, one case study
suited the allocated timeframe for empirical research. Nonetheless, in writing this dissertation,
examples were drawn from the rest of the aforementioned African countries as it was necessary
to ensure their inclusion in the study. Second, at the beginning of this research, statistics from the
African Court on Human and Peoples’ Rights (herein referred to as the African Court) indicated

that more than forty per cent (40%) of the cases decided before this continental human rights
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adjudicatory body came from Tanzania.”” However, all such cases concerned individual rights
under the Banjul Charter. There was no single decided or pending case from Tanzania in the
Court’s record that addressed collective rights, and particularly indigenous peoples’ rights. This
fact aroused an interest in Tanzania as the leading respondent before the African Court. It led to
investigation of the practicality of implementing collective rights in Tanzania with the question:
why is it that there is no single case from Tanzania concerning collective rights filed before the
African Court inspite of the fact that cases from Tanzania lead in the statistics of the Court? This
was especially interesting given the fact that there were allegations of violation of the collective
rights of indigenous peoples in the country before and after the establishment of the African
Court. By the year 2019 when this study was conceived, the only case concerning indigenous
peoples’ collective rights which had so far been filed and decided by the African Court was the
Ogieks’ Case’' from Kenya. No single case of this kind had been filed from Tanzania although
the Court is advantageously located in the country, and even in the region inhabited by the
largest number of indigenous peoples, i.e. Arusha. To agreat extent, this influenced the selection

of Tanzania as a case study.

1.9.3.2 Geographical Regions of Study

Research was conducted in six regions of Mainland Tanzania only. No research was conducted
in Zanzibar since there is no community there that self-identifies as an indigenous people. The
regions selected in Mainland Tanzania host relevant institutions and communities which were
purposefully selected for interviews, observations and focus group discussions. These regions

were Arusha, Dar es Salaam, Dodoma, Kilimanjaro, Morogoro and Tanga.

1.9.3.3 Sample Size

The overall empirical research involved a total number of seventy-five respondents who
participated in interviews and focused group discussions. The respondents are presented in

anonymity to adhere to research ethics.

" African Court on Human and Peoples’ Rights, “Statistics Graph,” accessed October 6, 2019,
https://www.african-court.org/cpmt/finalised.
" African Commission on Human and Peoples’ Rights versus Republic of Kenya, Application No. 006/2012.
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1.9.3.3.1 Interviewed Respondents

A total number of forty-five respondents were interviewed, of whom twenty-nine came from
government institutions, ten from non-governmental organisations and six were individual
experts on human rights and indigenous peoples’ affairs who volunteered information from their

personal experiences.

a) Respondents from Government Institutions

The first research interview in Tanzania was conducted at the Commission for Human Rights
and Good Governance (CHRAGG) in its residual Dar es Salaam Office.” This interview was
attended by two respondents, i.e. a Commissioner and a Legal Officer.”” A follow-up interview
in the same institution was conducted with the Director for Legal Services at the Institution’s
Headquarters in Dodoma.”* The second institution visited was the Tanzania Wildlife Authority
(TAWA), where one respondent from the Conservation, Research and Community Outreach
Department was assigned for the interview.” Further, a one-on-one interview with the Acting
Investment Facilitation Manager (Aftercare Services) was conducted at the Tanzania Investment
Centre (TIC), followed by a telephone interview with the Principal Economist from the same
institution.”® The next interview was carried out at the Tanzania Wildlife Research Institute
(TAWIRI). Here, one interview was conducted with the Principal Research Officer.”” This was
followed by a visit to the Ngorongoro Conservation Area (NCA) where two interviews were
conducted at the Ngorongoro Conservation Area Authority (NCAA) with the Deputy
Conservator-Community Development and the Manager of the Community Development
Depar‘[ment.78 Due to the dynamic nature of the relocation of the Maasai from the NCA in
Arusha region to Msomera village in Tanga region, a supplementary interview at the Ngorongoro
Conservation Area was subsequently conducted with the Deputy Conservator-Wildlife

Resources to establish developments that had taken place since the time when the first and the

> The CHRAGG’s Headquarters had already been relocated to Dodoma by the time this research was conducted.

7 Interview at CHRAGG (Dar es Salaam Office) was conducted on June 2, 2021.

™ Interview at CHRAGG (Dodoma Headquarters) was conducted on August 17, 2021.

> Interview at TAWA was conducted on June 30, 2021.

7% A one-on-one interview at the Tanzania Investment Centre (TIC) was conducted on June 14, 2021. A subsequent
telephone interview was conducted on June 15, 2021.

" Interview at TAWIRI was conducted on July 22, 2021.

78 Interviews at the NCAA were conducted on August 9, 2021.
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second interviews were conducted at this institution.” Furthermore, two interviews were held at
the Law Reform Commission of Tanzania (LRC) with respondents from the Legal Research and
Law Reform Departments.*” The same number of interviews was conducted at the National
Bureau of Statistics (NBS) where respondents from the Directorate of Population Census and
Social Statistics were interviwed.®' Other interviews were carried out at the Vice President’s
Office (VPO) - Environment Division. Here, two respondents were interviewed: one of them was
the National Project Coordinator of the Project titled “Reversing Land Degradation Trend to
Increase Food Security in Semi-Arid Areas in Tanzania” and the other was an Environmental
Officer.® In addition to this, seven respondents from the Ministry of Livestock and Fisheries
(Livestock Sector) were interviewed from the Grazing Land and Animal Feed Resources
Development Division, Legal Services Unit, Livestock Resources and Training Services
Division, Veterinary Services Division and Livestock Product and Marketing Development
Division.* Additionally, two interviews were carried out with Cultural Officers at the Ministry
of Information, Culture and Sports (now the Ministry of Culture, Arts and Sports).** Further, one
interview was held later with a Research and Development Specialist from TASAF.® Last but
not least, two additional interviews were held with the National Development Corporation
(NDC), one with the Director of Research, Planning and Industrial Development and the other
with the Engaruka Soda Ash Project Implementation Officer.*®

b) Respondents from Non-Governmental Organisations

An interview with the Executive Director of PAICODEO was the first empirical research activity
with NGOs in Tanzania.!’ This was followed by an interview with the Executive Director of
HIMWA.®  Three more interviews were conducted with the Executive Director, Head of
Programs and Program Coordinator (Yaeda and Lake Eyasi) from UCRT.¥ Other interviews

with three respondents were conducted with Executive Directors from the PINGOs Forum,

79
80
81
82
83
84

This interview was conducted on March 25, 2022.

Interviews at the LRC were conducted on August 13, 2021.

Interviews at NBS were conducted on August 12, 2021.

Interviews at the VPO-Environment Division were conducted on August 16, 2021.

Interviews at the Ministry of Livestock and Fisheries were conducted on August 12 and 16, 2021.
Interviews at the Ministry of Information, Culture and Sports were conducted on August 11, 2021.
% Interview with TASAF was held on August 20, 2021.

% Interviews at the NDC were conducted on May 25, 2023 and June 8, 2023.

*7 This interview was conducted on July 1, 2021.

% Interview at HIMWA was conducted on July 2, 2021.

% Interviews with the UCRT were conducted on July 23 and 28, 2021 as well as March 23, 2022.
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ALAPA and TNRF.” Last but not least, two interviews with the Executive Director and
Programs Officer were conducted in MWEDO.”"!

¢) Human Rights and Indigenous Peoples Experts

Four human rights experts were interviewed, one being the World Bank consultant on indigenous
peoples’ rights in Tanzania®® and another an expert and consultant who served at the United
Nations Permanent Forum on Indigenous Issues and continues to offer consultancies on
indigenous peoples’ rights to various national, regional and international organisations.”> The
third interviewwas conducted with an experienced academician and researcher on human rights
in Tanzania,”* and the fourth with a former Chairman of the National Human Rights Institution
in Tanzania (CHRAGG) and Acting Chairperson of the African Commission on Human and
Peoples’ Rights.” Apart from the aforementioned interviews, two other interviews were
conducted with anthropology and linguistic experts from the University of Dar es Salaam who

have conducted extensive research on the Hadzabe ethnic group in Tanzania for decades.”®

1.9.3.3.2 Respondents from Focus Group Discussions

Five focus group discussions (FGDs) with a total number of thirty-three respondents were
conducted within communities self-identifying as indigenous communities and those belonging
to the mainstream society. Twenty-three respondents from communities self-identifying as
indigenous peoples were involved in three FGDs. These group discussions were conducted in the
Ngorongoro Conservation Area in the Ngorongoro District, Baray Ward in Karatu District within
Arusha Region and Doinyo village in the Hai District within Kilimanjaro Region. Two other
FGDs were conducted in the same regions with ten respondents from two mainstream
communities known as the Meru and the Chagga in Poli and Kilingi villages respectively.

A focus group discussion in the Ngorongoro Conservation Area involved five

respondents from Nainokanoka and Naiyobi villages and one cultural Boma. This focus group

% Interview at PINGOs Forum was conducted on July 19, 2021. Interviews with TNRF and ALAPA were conducted
on July 22, 2021.

*! Interviews at MWEDO were conducted on July 20, 2021.

%2 Interview conducted at the University of Dar es Salaam on June 6, 2021.

% Interview conducted at Makumira University on August 4, 2021 and 23 March 2022.

% Interview at the University of Dar es Salaam on June 2, 2021.

% Interview conducted at a consulting firm on August 23, 2021.

% Interviews conducted on June 8 and 9,2021.
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discussion was devoted to protection of the collective rights of the Maasai living within the
Ngorongoro Conservation Area. The discussion revealed contradicting positions relating to the
relocation of the said Maasai community from the NCA to Msomera village in the Tanga
region.97 In Doinyo village, the FGD was conducted in the vicinity of Oldonyo Murwak Hill in
Hai District where the Maasai perform initiation rituals.”® It involved ten respondents: seven
were Maasai leaders (men) from different age sets and three came from the local government
administration, i.e. one Village Chairperson, a Ward Community Development Officer and a
member of the village council. Here, the discussion mainly focused on the cooperation that the
Maasai community receives from the Government in preserving sacred sites such as the Oldonyo
Murwak which is of cultural and spiritual significance to the Maasai of both Tanzania and
Kenya. The third FGD was conducted in Dumbechanda Village in Karatu District with eight
respondents from the Hadzabe community.” The respondents described their contemporary
situation as a marginalised indigenous group which struggles to maintain a traditional hunting
and gathering forms of livelihood in the face of what they termed as a shift from long-term and
gradual change to an abrupt loss of their ancestral land. The respondents were clear about the
fact that the current expansion of large-scale onion farms continues to shrink their lands by
driving their neighbouring traditional agro-pastoralist community (the Datooga) towards their
habitats. Eventually, this causes them to move further into the hinterland and away from their
ancestral lands.

A further FGD was conducted in Meru, Arumeru District, Arusha region with the
principal traditional leader of the Meru ethnic group (Mshili Mkuu), his secretary and two other
members of the traditional council."” Another FGD which was carried out in Kilingi village,
Siha District, Kilimanjaro region involved six participants, i.e. the Chief of Siha, his spouse, two
local government leaders, and two youth representatives. These two FGDs were aimed at
establishing other communities’ positions and perceptions of the indigenous peoples’ rights
movement in Tanzania. As will be elaborated in the next chapter, various attempts to describe
indigenous peoples in the post-colonial era in Africa involve the characteristic of “identification

or recognition of communities self-identifying as indigenous peoples by other members of the

7 FGD at the NCA was conducted on August 7, 2021.

% FGD at the Doinyo village was conducted on March 22, 2022.

% The FGD with the Hadzabe was conducted on August 8, 2021.

1% This FGD was conducted in March 23, 2022 at Mringaringa in Poli village which is the headquarters of the Meru
traditional administration in Tanzania.

28



mainstream community.” Thus, these FGDswere important for establishing whetherindigenous
peoples and their rights are recognised by members of the mainstream society in Tanzania. The
Meru and Chagga leaders interviewed played a representative role. They represented members of

their communities as well as offering insights as part of the general mainstream community.

1.9.3.3.3 Selected Villages for Observation

Observations on the situation of the selected indigenous communities were generally made in
areas visited for focus group discussions. Additionally, other areas such as the Olaiboin Boma in
Monduli District and specific locations across Lake Eyasi Basin'®' in Karatu District were
purposely visited to observe and learn aboutthe daily activities of the Maasai, Datooga and
Hadzabe. Four more villages, Engaruka Chini, Irerendeni, Idonyonaado and Mbaashi, in
Monduli District were visited for observation of the location of the intended Engaruka Soda Ash
Project and its potential effects on the Maasai bomas within and at the peripheries of the project
area.'®” The last village visited for observation was the Msomera village in Handeni District.'®?
This was a follow-up visit to monitor the trail of relocation of the Maasai residents from the
Ngorongoro Conservation Area to thisvillage. The visit was aimed at observing the new lifestyle

experienced by the relocated Maasai from the NCA, in the sense of its compatibility with their

traditional livelihood and collective interests.

1.10 Research Ethics

This study was conducted with due regard to academic ethical principles. Rules against
plagiarism were abided by while employing secondary methods of data collection. While
conducting empirical research, the rules pertaining to respondents’ consent to audio and video
recording, photography, acceptable language and the rule against induced information were
strictly observed. Anonymity was promised to preserve the respondents’ privacy, encourage

honest responses and facilitate respondents’ cooperation.

"% Visits to Lake Eyasi Basin in Karatu and Olaiboni village in Monduli were made on August 8, 2021 and March

25, 2022.

Field visits to the Engaruka Chini, Irerendeni, Idonyonaado and Mbaashi at Monduli District were made on
October 20, 2023.

193 A visit to Msomera village in Handeni District was made on November 7, 2023.
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1.11 Empirical Research Phases and Limitations of the Study

1.11.1 Research Phases

Field research was conducted in four phases. The first phase covered the period from May 1 to
August 31, 2021. The objective of this phase was to obtain first-hand information through
scheduled interviews and FGDs. The second phase was conducted from March 1 to April, 29
2022. In this phase, interviews that could not be fully realised in the first research phase were
conducted. Also, new developments that had taken place in the field between the first and the
second phases were captured. This phase was implemented through follow-up interviews. A
good example of this was the case of the relocation of the resident Maasai from the Ngorongoro
Conservation Area to Msomera village. As this case gained new dimensions throughout the
study, a follow-up interview with the NCAA apart from the ones that were conducted in the first
phase was necessary. The third research phase was conducted in May and June 2023.In this
phase specific respondents from the National Development Corporation (NDC) were interviewed
to gain information about the possible impacts of the Engaruka Soda Ash project on the
collective rights of the Maasai who live in the vicinity of the intended project’s area. The fourth
phase of field research took place in October and November 2023. This was a follow-up phase in
which the rural wards of Engaruka, Mfereji and Selela were visited to witness in realtime the
developments mentioned in the interviews with the NDC in Dar es Salaam in May and June
2023. In the same phase, another visit to Msomera Village was made as part of monitoring the

case of relocation of the resident Maasai from the NCA to Msomera Village.

1.11.2 Research Limitations

This research was conducted amidst major transformational events at the global and domestic
levels in Tanzania which posed immense challenges tothe conduct of this study. These
challenges arose from the global COVID-19 pandemic, theshift from analogue to digital
government communication systems in Tanzania, the transfer of government business from Dar
es Salaam to Dodoma region, and most of all the change from the fifth to the sixth regime
following the demise of the fifth President of the United Republic of Tanzania (the late John
Pombe Magufuli) on March 17, 2021 and the accessionto power of President Samia Suluhu
Hassan on March 19, 2021. These major events in combination with other factors seriously

affected the flow of this research project.
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Starting with the COVID-19 pandemic, various challenges were posed in respect of data
collection due to its outbreak and spread. Some respondents could not be accessed for one-on-
one interviews because of their institutional COVID-19 restrictions. Consequently, some
interviews were held remotely via the Zoom online platform, which was not always easy because
the internet connection of some of the respondents was not constantly stable. In addition, as the
world strived to fight the spread of the virus, one of the respondents in Arusha region met
anuntimely demise before the scheduled interview could be conducted.

As to the shift of the government’s communications from analogue to digital, this
transformation affected the flow of research activities, particularly field visits. It rendered the
process of application for a research permit cumbersome. It should be noted that, in order to
conduct scientific research in Tanzania, it is mandatory to obtain a research permit from the
Tanzania Commission for Science and Technology. This Commission was established by the

Tanzania Commission for Science and Technology Act of 1986'"

to coordinate and promote
research and technology activities in Tanzania.'® The University of Dar es Salaam is empowered
to issue the required permit to its staff members and students through the Research Information
Management System (RIMS). Given the fact that I am a member of the academic staff at the
University of Dar es Salaam, I sought aresearch permit via the University. The permit which I
had initially applied for with hard copy forms and which was successfully granted was later
revoked when I was already in Tanzania for the field research. This was because all government
correspondence was moved to a digital communication system. Hence, I was obliged to make a
fresh online application for aresearch permit when it was already time for me to commence field
visits. The new procedure called for a different application format and attachments which also
had to be freshly procured. The re-application process took time to mature, and delayed my field
research. When the online permit was released, each government institution that was approached
for research had to upload the permit into their individual online systems for it to undergo yet
another online approval process by various departments. Despite multiple follow-ups, some

departments said they never received the forwarded research permit because the system was still

in a trial phase. This meant that some communications had to be repeated several times.

1% See section 4 (1) of Act No.7 1986.
195 See Tanzania Commission for Science and Technology (COSTECH), “Establishment,” accessed May 1, 2024,
https://costech.or.tz/establishment.
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Coming to the transfer of all government business from Dar es Salaam region to Dodoma
region, research activities were slowed down by delayed approval of institutional research
clearances and access to relevant respondents. Aside from the fact that research had to be
conducted by moving back and forth between Dar es Salaam and Dodoma regions, some
government offices which were already in Dodoma were split between the University of
Dodoma where some offices were temporarily located, the Government City in Mtumba which
was still under construction, and other locations scattered across Dodoma town where some
stand-alone government buildings are situated. This affected the flow of communication
especially with offices that were in the midst of relocating from Dar es Salaam to Dodoma and
from temporary offices across Dodoma to the Government City in Mtumba. This state of affairs
involved a series of back and forth follow-up movements that were exceptionally tedious, and
time- and resource- consuming.

Also, the change of regime came with restraints affectingempirical data collection. Some
of the respondents in government institutions were apprehensive aboutstating their position
regarding the recognition of indigenous peoples and their rights in Tanzania. It was my
observation that these respondents were not certain about the policies of the new regime so that
they were unable to clearly state the government’s position on certain issues and particularly the
one at hand. I suppose that it was the same problem which led to last-minute interview
cancellations by some respondents, denied approvals for research clearance at the institutional
level, and no response at all to requests for conducting interviews by some institutions. The
regime change in Tanzania also occasioned the restructuring of some of the ministries’
departments. A particular example is the merging and disintegration of the Ministry of Health,
Community Development, Gender, Elderly and Children. The flow of communication in this
ministry was not straightforward.

Another limitation which is not linked to the aforementioned transformational dynamics
but recurred during field research was the limited access to some relevant documents in
government offices. Some crucial documents were said by the respondents to be present in the
offices visited but were marked “confidential.” For instance, the Commissioned Report on the
Investigation of Land Disputes in Mabwegere Village, Morogoro Region, 2016 which looked
into the long-standing boundary conflict between pastoralists and farmers was found to be

existent in the Morogoro Regional Office but could not be accessed as it was marked
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confidential. This report which was prepared by the High Court Judge was publicly announced
by the then Minister of Lands, Housing and Human Development Settlements as containing
viable recommendations for approaching pastoralist-farmer conflicts, not only in Mabwegere but
also across the country. I sought access to thisreport to obtain more data that would describe the
situation of indigenous peoples in Tanzania. However, I could not access it for the reason that the
government was still implementing the proposed recommendations.'*

To mitigate the effects of failure to access some of the empirical data, I visited the
websites of institutions that could neither host the desired interviews nor grant access to relevant
documents. The aim was to obtain relevant information for the study digitally that could not be
obtained empirically. Also, the lack of empirical data was compensated by watching several
interviews and press conferences with desired respondents on topics of relevancy on the
YouTube online platform (both live streams and recorded sessions). This will be evidenced in
chapters five and six of the study. Also, other relevant print materials such as reports, policies,
commentaries and articles in connection with the information that could not be obtained
empirically were consulted in libraries and documentation centres to fill in these gaps. Finally,

significant, sufficient, up-to-date and reliable data for this thesis was successfully collected.

1.12 Data Analysis and Presentation Style

This is a qualitative study. The primary and secondary data collected was analysed through
qualitative methods. The same is presented in a variety of styles, i.e. narration, description and
explanation. The narration of data primarily provides background information on the theme
addressed as well as the sequence of events to be communicated. The description of data
provides elements or characteristics of things, states of affairs, persons or communities relevant
to the thesis. The explanation of data provides reasons and expounds on relationships between a
variety of variables in the study. These three tools of data analysis address the five questions of
what, which, why, when and how throughout the thesis. Case notes and digests have also been
employed where necessary to provide practical application of the relevant legal provisions before
relevant adjudicatory bodies. Most importantly, to create a logical flow of ideas and cohesive
data presentation, the convergent approach of grouping similar data was applied while writing

the thesis.

1% This information was obtained during the field visit to the Morogoro Regional Office on July 1, 2021.
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1.13 Synopsis

The course of this thesis begins with the introduction of the whole study in chapter one. This
includes clearly stating the problem in relation to the recognition and implementation of the
collective rights of indigenous peoples in Africa generally and in Tanzania particularly. This is
followed by the study’s hypothesis which is drawn from the problem stated. Further, the chapter
lays down the study’s objectives and significance and proceeds to lay down the research
questions. It further presents the general literature reviewed, the methodological framework
applied to obtain data, the research phases and limitations, the research ethics abided by
throughout the study, and the data analysis techniques used. Chapter one is then concluded with
a synopsis of the thesis. The second chapter discusses the conceptual and theoretical framework

3

around the terms “indigenous peoples” and “collective rights.” This is done by looking into
various attempts by scholarsto define or describe the concept of peoples, indigenousness,
indigenous peoples, indigenous peoples’ rights, collective rights, minority rights, and local or
national communities. The chapter also elaborates on what is meant by the global indigenous
peoples’ movement. It also delves into the theoretical logic behind selection of the defined or
described concepts in the chapter. The chapter is then concluded by stating this study’s position
in approaching the term “indigenous peoples” and their associated rights. Chapters three and four
provide insights into the practice of indigenous peoples’ rights beyond Tanzania. Chapter three
traces the origin of global indigenous peoples’ rights initiatives and how these have been
captured in various international instruments and enforcement mechanisms. The same approach
is applied in chapter four but on the level of the African regional human rights system. Both
these chapters establish benchmarks for assessing indigenous peoples’ rights implementation in
Tanzania. Looking at global movements contributes lessons of relevancy to Tanzania. Moreover,
chapter four digs deeper into each investigated right that is considered a collective right under
the Banjul Charter. The aim here was to establish their relationship with indigenous peoples’
affairs. Chapter five describes the situation of indigenous peoples in Tanzania with specific
examples drawn from the pre-colonial, colonial and post-colonial periods. Chapter six assesses
the legal, policy and institutional frameworksrelating torecognition and implementation of
indigenous peoples’ rights in Tanzania. Chapter seven provides a general conclusion to this

study. It states the achieved objectives, proven hypothesis and viable recommendations for

34



improving the situation of indigenous peoples’ rights in Tanzania. It also proposes possible areas

for future research.
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CHAPTER TWO

2.0 CONCEPTS AND THEORIES ON INDIGENOUS PEOPLES AND COLLECTIVE
RIGHTS

2.1 Introduction

Generally, the concept of “indigenous peoples” is used to refer to peoples who inhabited a given
geographical location before invasion by others, in most cases colonialists. In what are famously
known as the CANZUS states, i.e. Canada, Australia, New Zealand and the United States, such
communities are referred to as First Nations, Aboriginals and natives.'’’ In other areas such as
Asia, Europe, the South Pacific and Africa they are known as hill tribes, island communities,'*®
tribal people, forest people, and Bushmen, among other terms. To some extent, the names
depend on the nature of the livelihooddepended on by such communities, i.e. traditional
pastoralism, hunting and gathering or foraging. Despite the aforementioned terms used to refer to
“indigenous peoples”, there is not any universally agreed upon definition of who indigenous
peoples are. It is argued that a clear-cut definition of the term is not desired because of its
potential misuse by governments to deny particular communities recognition as indigenous
peoples.'” In some countries, indigenous peoples are referred to using local terms that are not
easy to decipher. Some do not formally recognise them but acknowledge their presence within
their geographical bounderies. Others completely deny their existence.''’ Notwithstanding this
fact, efforts to describe the term “indigenous peoples” and related expressions have been going
on for decades. Proponents of approaching the term in its literal meaning, i.e. using aboriginality
as the only key defining factor, have faced criticism for not taking into account other criteria
contributing to the nature of indigenous communities. In the case of the African continent, the
aboriginality criterion has been criticised for not considering the contemporary issues that
continue to affect some traditional communities, long after the colonial period. Such issues are
acts of oppression, domination, suppression, alienation, marginalisation and discrimination by

the dominant societies and their respective national governments.'"'

197 ACHPR and IWGIA, Report of the ACHPR Working Group of Experts, 91.

% 1d., 16. Also see Hardin and Askew, “Claims, Rights, Voices, and Spaces in the Global Indigenous Peoples
Movement,” 50.

19 ACHPR and IWGIA, Report of the ACHPR Working Group of Experts, 87.

"0rd, 91.

" d., 92.
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With the lack of a one-fits-all definition of the term indigenous peoples and the desire to
attribute more components to it, the groundwork to set parameters for describing who indigenous
peoples are has been done particularly in Africa, where all Africans are considered indigenous to

the continent.''?

In this case, the term indigenous peoples has been associated with collective
rights under Articles 19 to 24 of the Banjul Charter.'"® Before diving deeper into the relationship
between indigenous peoples and the peoples’ rights under the Banjul Charter discussed in
chapter four of this study, the current chapter describes key terms that relate to the concept
“indigenous peoples” from different perspectives. It also discusses the theory which associates
this concept with collective rights.

The discussion begins with the universal definition of key terms and subsequently
narrows down to the African human rights system’s perspective. The aim is not to overlook
works that have tackled terms relating to indigenous peoples from the perspective of other
regional human rights systems, but to present a focused discussion on the regional human rights

system that is central to this thesis. The situation of indigenous peoples in other parts of the

world is highlighted in the next chapters.

2.2 Key Concepts and Terms
Due to the controversies attached to the concepts and terms dealt with in this section, they are
described rather than defined. The notion of “indigenous peoples” itself has been the subject of
wide debates. The term is made up of two words, i.e. “indigenous” and “peoples”, which have
separately exercised the minds of scholars over the years in the quest to agree on the universally
acceptable meaning of each. Put together as a term, “indigenous peoples” attracts conflicting
views, one of which relates to the rights to which the subjects of the term are entitled.

To clarify what is meant by “indigenous peoples” in this study, the relevant key terms are

discussed below.

"2 Generally see IWGIA, Report of the ACHPR Working Group of Experts, 86, 88 and 92.
'3 A holistic approach to the ACHPR and IWGIA’s Report of the ACHPR Working Group of Experts provides a
deeper understanding of and insights into the facts aforementioned.
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2.2.1 Indigenous

14 From the middle

Originating from a Latin word indigena, the term “indigenous” means native.
of the 17" century, it was used to refer to persons born in a particular region or products
naturally produced in a particular land or soil.'"” Igoe argues that the term “indigenous” suggests
“a state preceding that which is foreign or acquired”.''® At different times and in different
contexts calling for the application of the term, it has acquired a variety of connotations, leaving
it vague and open for different interpretations.

In the Americas, Australasia and parts of Russia, the term “indigenous” is not hard to
explain. It captures people whose ancestors came neither from Europe, nor from Africa through
the trans-Atlantic slave trade in what is known as the “age of discovery”. "7 In Asia, even though
most of the continent was colonised, the same remained with a minute of European settlers.
Therefore, the term “indigenous” may be applied to almost the whole population of the
continent. Nevertheless, it is sometimes applied to particular communities with distinct
origins.'"®

In most cases, the question of who qualifies to invoke an “indigenous” identity arises
when both members of dominant populations and those alleging that they are “dominated” assert
claims over particular territories, ethnic hegemony, cultural legitimacy and other concerns,'"”
such as socio-economic self-determination. Revolutionarily, the term “indigenous” has been used
by some marginalised groups to define and promote their social, economic and political
movements.'?° It is now invoked by specific groups of people engaging in, among other things, a
struggle for recognition of their cultural distinctiveness, and arguing that they have a special
connection with their ancestral territories, and a right to the natural resources there, as well as to
participationin political processes of the present-day nation-states and decision-making

opportunities in international arenas.'?'

" Dorothy Hodgson, “Comparative Perspectives on the Indigenous Rights Movement in Africa and the Americas,”
American Anthropologist 104, no. 4 (2002): 1038.

'3 Ibid.

" Jim Igoe, “Becoming Indigenous Peoples: Difference, Inequality, and the Globalization of East African Identity
Politics,” African Affairs 105, no 420 (2006):399.

""" Geoffrey Benjamin, “Indigenous Peoples: Indigeneity, Indigeny or Indigenism,” in Routedge Handbook of Asian
Law, ed. Christoph Antons, (London: Routledge, 2017), 362.

"8 Ibid.

" Ibid.

120 Hodgson, “Comparative Perspectives on the Indigenous Rights Movement,” 1038.

121 Mathias Guenther ez al., “Concept of Indigeneity,” Social Anthropology, (2006): 17.

38



Benjamin suggests six ways of approaching the term “indigenous” universally. He argues
that these are people who self-identify or are identified by others as: (a) those who have
inhabited a particular geographical area since time immemorial and have maintained a distinct
culture, (b) those who have refused assimilation into a mainstream community of a nation-state
and have organised themselves in social units such as tribal communities, (c) those who have
claims over ancestral territories that have been alienated by the modern state governments, (d)
those who inhabit a particular territory although they may have originated from other places, ()
those who self-proclaim themselves as indigenous by virtue of the formation of a particular
nation, and (g) those who are referred to as “ancient” from anarchaeological point of view.'?

The meaning of this term will become more vivid in the followingdiscussion on who are

indigenous peoples in a legal context.

2.2.2 Peoples and Peoples’ Rights

2.2.2.1 The Trail in Legal Documents

The term “peoples” has been in use sincethe time of the passing of the Decree of the French
Constituent Assembly of 1790 in which the rights of man and “peoples” were mentioned.'* The

124

term was later applied in the United Nations Charter of 1945."”" Further, it features in the

125 and the International Covenant

International Covenant on Civil and Political Rights (ICCPR)
on Economic, Social and Cultural Rights (ICESCR),'* both of 1966, specifically in relation to
the right to self-determination and free disposal of wealth and natural resources. Additionally,
the term “peoples” is found in the 1976 Universal Declaration on the Rights of the Peoples,
famously known as the Algiers Declaration. This is a non-binding but inspirational document
addressing the rights of “peoples” which was adopted in Algiers by non-governmental actors
from all over the world including labour unionists, liberation activists and non-governmental

organisations. The Declaration was particularly adopted to support peoples’ struggles against

122 Benjamin, “Indigenous Peoples,” 363.

' Richard Kiwanuka, “The Meaning of ‘People’ in the African Charter on Human and Peoples’ Rights,” The
American Journal of International Law 82, no. 1 (1988): 81.

124 See the preamble, Articles 1, 55, 73, 76 and 80 of the Charter.

123 See Articles 1 and 47 of the ICCPR.

126 See Articles 1 and 25 of the ICESCR.
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colonialism, neo-colonialism and tyrannical governments.'?’ Further, the Indigenous and Tribal
Peoples Convention, 1989 (the ILO C 169) captures the term. Also, the term “peoples” is
featured in the African regional human rights instrument, i.e. the African Charter on Human and
Peoples’ Rights, 1981. Here, the term is used in the title of the Charter, the preamble and
individual provisions, particularly Articles 19 to 24. Lastly, the term is contained in the

Universal Declaration on the Rights of Indigenous Peoples (UNDRIP), 2007.

2.2.2.2 The Study by UNESCO

Despite being captured in the aforementioned international instruments, the concept of “peoples”
is neither defined nor described in such documents. Also, there is no overall consensus on what
the notion means despite a massive amount of scholarly work attempting to establish a
definition. Nonetheless, for the purpose of its application in the term “peoples’ rights”,
aninitiative was taken by the United Nations Educational, Scientific and Cultural Organization
(UNESCO) by convening an International Meeting of Experts on Further Study on the Concept
of the Rights of Peoples held at UNESCO’s headquarters in Paris from 27 to 30 November 1989.
The Meeting’s objective was inter alia to study the relationship between peoples’ rights and
human rights as provided for ininternational human rights instruments.'”® The Meeting of
Experts tackled the concept of “peoples’ rights” by distinguishing it from “human rights.” The
Meeting clarified that, although both notions address the common international phenomenon of
“rights”, peoples’ rights and human rights have separate histories and legal foundations.
However, the Experts emphasised that the two kinds of rights are interdependent. This means
that individual human rights such as the rights to life, freedom of speech, expression and liberty
cannot be said to be fully attained if peoples’ rights to existence and self-determination are not

129

fulfilled and vice versa. " The Experts suggested that peoples’ rights are preconditions for the

130

fulfilment of individual rights.”™ To narrow down the discussion, the Meeting of Experts

outlined common characteristics of “peoples” for the purpose of the application of the term to the

'*" For more details about the adoption of this Declaration, see Permanent Peoples’ Tribunal (PPT), “Algiers

Charter,” accessed February 9, 2021, http://permanentpeoplestribunal.org/algiers-charter/?lang=en>.
This meeting was organised against the long history of UNESCO’s involvement in studies about peoples’ rights.
See UNESCO, Final Report on the Meeting of Experts on Further Study of the Concept of the Rights of Peoples
(Paris: UNESCO, 1989), 2.
iz UNESCO, Final Report on the Meeting of Experts, 5.

1d.7.
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concept of “peoples’ rights.” This was done while acknowledging the fact that a consensus on its
universal definition is yet to be reached. The Experts described “peoples” as:

a group of individual human beings who enjoy some or all of the following

common features:

(a) a common historical tradition;

(b) racial or ethnic identity;

(c) cultural homogeneity;

(d) linguistic unity;

(e) religious or ideological affinity;

(f) territorial connection;

(g) common economic life; ...

The Experts added that for a group to be regarded as a people, it ought to have a particular
number, not necessarily a large number, but more than a mere association of individuals in a
given state. Additionally, the group must have a consciousness and willingness to be identified as
a people and should have a means of expressing their shared identity and characteristics, such as

institutions. !

Lastly, the Experts concluded that, as per the above definition, under international
law, different groups may be termed as “peoples”. They were of the opinion that a determinant
factor for identifying “peoples” for the purpose of addressing peoples’ rights mustbe the clarity
of the elements to be protected,and also that the claims asserted by “peoples” must align with
objectives and rights accepted as legal norms. '**

Having defined which groups may potentially be termed as “peoples”, the Experts
pondered on the concept of “peoples’ rights”. They acknowledged the great role played by
specific groups in defending group rights under international law compared to that played by the
States. This is despite the fact that States are regarded as primary actors in implementing and
communicating their domestic human rights situations before the human rights enforcement
bodies. The Experts rationalised this by explaining how States may not be responsive to the true

aspirations of the “peoples” domestically especially when such aspirations are in conflict with

“public interests”. They added that this is usually the case with indigenous peoples’ claims

BT UNESCO, Final Report on the Meeting of Experts, 7 and 8.
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1d., 8.
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against their own nation-state(s). Hence, the Experts noted that States are not always better

placed to represent peoples’ rights in the eyes of international law.'*

Another point discussed by the Meeting of Experts was the misconception that
advocating for peoples’ rights is at the expense of individual human rights. The Experts argued
that this was one of the reasons why Western countries like the United States of America and the
United Kingdom pulled out of UNESCO in 1984 and 1985 respectively. The two superpowers
alleged that the Organisation was succumbing to pressure to accord equal status to individual and
peoples’ rights. They argued that peoples’ rights at that time were still extremely vague and ill-
defined, and a danger to democratic states.'>* Since the late 1950s, many independent countries
which had struggled for independence as peoples were joining the United Nations (UN). Thus,
accommodation of this dynamic in terms of rights within the UN and a shifting of UNESCO’s
priorities were inevitable. In pinpointing the importance of peoples’ rights, the Experts
acknowledged that even the United States Declaration of Independence used the term ‘“one
people” to emphasise that a group of people is entitled to certain rights, and that the same term is

used in the Charter of the United Nations.'>

This was the Experts’ practical way of asserting
thatrights applying to a group of people do exist and can by no means be discarded on the ground
that they undermine individual rights.'*® Moreover, the Experts noted thatat the time of their
Meeting the question of whether peoples’ rights were recognised in international law was already
settled. Peoples’ rights were integrated in international legal instruments such as the United
Nations Charter, the International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Social and Cultural Rights (ICESCR), and the African
regional human rights instrument, i.e. the African Charter on Human and Peoples’ Rights. Also,
the term had started featuring in the United Nations General Assembly’s Resolutions.'*” The

only aspect that was yet to be settled was its content. This is still the case to date. “Peoples’

rights” remains a dynamic concept undergoing constant development.

UNESCO, Final Report on the Meeting of Experts, 1.
B4, 5.

1d., 6.

Ibid.

“Ibid.
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2.2.2.3 Peoples and Peoples’ Rights under the Banjul Charter

Unlike the aforementioned international instruments, the Banjul Charter in the African human
rights system provides a wider range of content in respect of peoples’ rights. This is an important
milestone in developing the body of these rights. The Charter not only provides for the right of
peoples to existence, self-determination, free disposal of natural wealth and resources, and
economic, social and cultural development, as is the case in international human rights
instruments, i.e. the ICCPR and ICESCR; it also provides for the right of peoples to equality,
national and international peace and security and general satisfactory environment.

It is not evident from the Charter that the Algiers Declaration mentioned above was the
foundation for its adoption of peoples’ rights. The Declaration was instigated by international
non-governmental organisations and activists. One author explains that, during the drafting of the
Banjul Charter, the major objective of the drafters was to have a regional human rights
instrument which was truly African, i.e. responding to the necessities of African people and
reflecting their values and experiences."*® Insistence on the inclusion of peoples’ rights in the
Charter by then active socialist states like Ethiopia and Mozambique was fierce. These states
embraced communitarian ideologies as a move to counter the United Nations human rights
covenants that were accused of being individual-centred rather than community-centred.'*’ This
force advocated for the normative communitarian nature of African societies. In this kind of
setting, a community, whether a clan or an ethnic group, is considered a subject of law, unlike in
the Western setting wherethe individual is at the centre of legal protection of rights. Before this
background, it is apparent that the Charter was designed to match the nature of African
societies.'*

Thus, the use of the term “peoples” in the Banjul Charter was meant to reflect the African
continent’s human rights concept, realities and philosophy of law.'*' The drafters intended to

present the African peoples’ reality of liberation struggles from colonial oppression and

% Rose M. D’sa, “The African Charter on Human and Peoples' Rights: Problems and Prospects for Regional
Action,” 10 Australian Yearbook of International Law, (1981-83), 106.

1., 116.

1% International Commission of Jurists, Report on the Conference on Human and People’s Rights in Afiica and the
African Charter Held in Nairobi from 2 to 4 December, 1985 (Geneva: ICJ, 1986), 27.

41 ACHPR and IWGIA, Report of the Working Group of Experts, 72.
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domination'*?

and the long history of slavery in the continent.'* Another objective was to
emphasise the concept of equality of rights, having learnt from the aforementioned experiences.
Further, the Charter was crafted to assert that no individual is entitled to dominate others. It was
embedded in the African philosophy of law that grants precedence to society’s well-being over
individual interests. According to this philosophy, an individual is well protected within the
confines of his or her community. Hence, the protection of group rights is a precondition for the
enjoyment of one’s individual rights. Despite this background, the Charter does not define the
concept of “peoples”, which leaves it open to various interpretations.

There have been divergent views regarding the meaning of the term “peoples” under the
Charter.'** Some scholars have construed it to mean the entire population of the continent,'*’
some to mean the population of a particular state'*® and others “distinct communities constituting
the state.”'’ Peculiarly, Commissioner Umozurike, a former Chairman of the ACHPR, once
observed that beneficiaries of peoples’ rights under the Charter may not necessarily be all
peoples in a particular country or particular members of an ethnic group, but any people with
identifiable interest(s) (emphasis added). He stated, “...this may be carpenters, may be tribes,

99148

may be fishermen or whatever. Kiwanuka holds the view that the meaning of the term

peoples may not consistently mean the same thing across the Charter. This is because each right
attracts its unique context.'*

Despite the fact that the ACHPR, which has the mandate to interpret the Charter, has not
attempted a definition of the term “peoples”,'*” it has made attempts to describe it. The adopted
report of the ACHPR’s Working Group of Experts on Indigenous Communities/Populations

presented a decisive conclusion in respect of the term after the study on the concept of

"2 Ibhawoh argues that “Colonialism shaped the history of human rights in Africa in definitive ways.” See Bonny

Ibhawoh, Human Rights in Africa (Cambridge: Cambridge University Press, 2018), 90.
3 Julia Swanson, “The Emergence of New Rights in the African Charter,” New York Law School Journal of
International and Comparative Law 12, no. 1 (1991): 3326-27.
14 ACHPR and IWGIA, Report of the Working Group of Experts, 72.
145 See Dersso, “The Jurisprudence of the African Commission,” 361.
¢ Howard, Human Rights in Commonwealth Africa, 92. Also see Julia Maxted and Abebe Zegeye, “North, West
and the Horn of Africa” in World Directory of Minorities, ed. Minority Rights Group International (London:
Minority Rights Group International, 1997), 392.
Dersso, “Jurisprudence of the African Commission”, 362.
University of Minnesota: Human Rights Library, “African Commission on Human and Peoples' Rights
Examination of State Reports on the 9th Session, March 1991: General Discussions,” accessed November, 27,
2023, http://hrlibrary.umn.edu/achpr/sess9-generaldiscussions.html.
149 Kiwanuka, “The Meaning of ‘People,” ” 82.
'3 The ACHPR has the mandate to interpret provisions of the Charter under Article 45 (3) of the Charter.
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indigenous people and communities in Africa was completed by the Experts. In this report, the
Experts concluded that the concept can be explained asembracing, among other things,
indigenous peoples. They further asserted that the ACHPR’s jurisprudence in the cases of
Katangese Peoples’ Congress v Zaire,"'  African Association and Others v Mauritania">* and
the SERAC Case'? laid a strong foundation for the use of the term “peoples” to refer to
indigenous peoples.'** In the Katangese Case, the Commission suggested and affirmed that the
concept “peoples” could be interpreted to mean a portion of the population of a state, be it a
specific ethnicity or not. It stated in paragraph 3 of the decision that: “The issue in the case is not
self-determination for all Zaireoise as a people but specifically for the Katangese.” This was the
first time in the history of the ACHPR’s jurisprudence that an opportunity for national sub-
groups to exercise the right of a people to self-determination was entertained. In paragraph 4 of
this decision, the ACHPR provided a variety of forms in which the right to self-determination
can be exercised. These included “self-government, local government ... or any other form of
relations that accords with the wishes of the people” (emphasis added). Clearly, one of the forms
of relations that accords with the wishes of the people is the association based on the collective
status of indigenousness. The ACHPR referred to the Katangese as the “people of Katanga” as
part of the entire population of Zaire and linked them to the right to self-determination that they
were claiming under Article 20 (1) of the Banjul Charter. The same approach was applied in the
Mauritania Case. In this case, the Commission considered the allegations against Mauritania, i.e.
domination and discrimination of one section of the nation’s population by the other. The
allegations were based on claims of violation of Article 19 of the Charter which provides for
peoples’ rights to equality. Although the Commission admitted that the facts provided were not
sufficient to establish a violation of the Article, it did not argue that the section of the population
known as black people in Mauritania was not entitled to base itsclaims on peoples’ rights under
the Charter. It only condemned the discrimination against black Mauritanians by other parts of
the Mauritanian population. Additionally, in the SERAC Case, the Commission recognised the
Ogoni as a people whose rights to freely dispose of wealth and natural resources and to a general

satisfactory environment under Articles 21 and 24 of the Charter were found to have been

! Communication No. 75/92.
152 Consolidated Communications Nos. 54/91, 61/91, 98/93, 164/97, 196/97 and 210/98 (2000).
5
Supra.
13 ACHPR and IWGIA, Report of the Working Group of Experts, 13.
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violated by the military government of Nigeria. Under paragraph 69 of the case, the Commission
recognised both individual and community rights by urging States and multinational corporations
to remain mindful of the “common good and the sacred rights of individuals and communities”.
Dersso holds the view that it was not the ACHPR’s intention to assign specific names to sub-
groups which claim peoples’ rights before it. For instance, in the SERAC Case, the Commission
was not categorical in stating what kind of people the Ogoni were, i.e. whether they were
typically an indigenous people, a mere minority, or both.'>> He applauds the Commission’s
approach, especially in the context of Africa, for its ability to avoid “controversies surrounding
the categorisation of sub-state groups as minorities or indigenous peoples”.'*® However, in the
groundbreaking case of Centre for Minority Rights Development (Kenya) and Minority Rights
Group (on behalf of Endorois Welfare Council) v Kenya,">’ famously known as the Endorois
Case, the Commission went an extra mile and particularly delved into the meaning of the term
“peoples” in relation to a distinct ethnic community, i.e. the Endorois.'”® After a lengthy
discussion on the concept, which also borrowed a leaf from international law and regional human
rights practices, the Commission arrived at the conclusion that the Endorois were a distinct
indigenous community which self-identified as such. It explained the rationale behind this
conclusion by saying that the Endorois people share a similar culture, religion and history. It was
satisfied that they fulfilled the condition for being termed a “people” under the Banjul Charter
and that they were therefore entitled to benefit from the provisions of Articles 19 to 24 of the
Charter. The Commission added that the alleged violations of peoples’ rights in this case were
justified because they concernedthe essential rights of the Endorois as a people, such as the right
to preserve the community’s cultural identity, which was tied to the contested ancestral lands. '™
Further, in the case of Legal Resources Foundation v Zambia,'” the ACHPR laid down
criteria for invoking peoples’ rights under the Banjul Charter. It stated that for peoples to claim
rights under the peoples’ rights provisions of the Charter, they need to prove the effects of

violation of such rights on an identifiable group. Moreover, the members of the group must share

155 . . .
Dersso, “Jurisprudence of the African Commission,” 372.

1 Ibid.

137 Communication No. 276/03.

1% See paragraphs 146-162 of the Endorois case.
139 paragraph 162, of the Endorois case. .
°Communication No. 211/98.
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“common ancestry, ethnic origin, language or cultural habits”.'®' These criteria squarely point to
indigenous peoples.

The jurisprudence of the African Court on Human and Peoples’ Rights does not fall far
from the ACHPR’s position when it comes to interpreting the term “peoples” under the Charter.
Through the Ogieks’ Case, the Court ruled that the drafters of the Charter voluntarily omitted to
define the meaning of the term “peoples” in order to allow flexibility of interpretation depending
on the circumstances. The Court emphasised that it was evident during the nationalist period in
Africa that the word “peoples” referred to the general population of the continent fighting for
independence. Peoples’ rights such as the right to self-determination were clearly relevant in this
period. However, it was the Court’s observation that to continue giving a pre-colonial meaning to
the term “peoples” in the post-colonial era is impractical. Hence, in contemporary times, the term
“peoples” may be extended to capture some ethnic groups or communities within a state’s
population as long as such groups do not seek to violate an independent country’s sovereignty or

territorial integrity.'®*

2.2.3 Indigenousness, Indigenous Peoples and Indigenous Peoples’ Rights

99 ¢

The preceding discussion on the concepts “indigenous,” “peoples” and “peoples’ rights” has laid
the groundwork for explaining the terms “indigenous peoples” and “indigenous peoples’ rights”.
To subject such controversial terms to deeper scrutiny, various approaches have been adopted in
this study. This is in order to achieve the ultimate goal of pulling together these different
perspectives. The rationale behind the use of terms outside their literal meaning, particularly in

an African context, is also explained.

2.2.3.1 International Law Perspective

To quote Stavenhagen:'®

59164

there is no internationally agreed upon definition of indigenous
peoples.” "'Even in what is considered the latest and the most comprehensive international
instrument providing for the rights of indigenous peoples, i.e. the United Nations Declaration on

the Rights of Indigenous Peoples, 2007 (UNDRIP), the term “indigenous peoples” is not defined.

1! Communication No. 211/98, paragraph 73.

12 Paras.196-198, Ogicks Case (merits).

19 Rodolfo Stavenhagen was the first United Nations Special Rapporteur on Human Rights and Fundamental
Freedoms of Indigenous Peoples.

1 ACHPR and IWGIA, Report of the Working Group of Experts, 91.
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However, under international law, there are two conventions conceived under the
auspices of the International Labour Organisation (ILO) which take a legal approach to the term.
These are the Indigenous and Tribal Populations Convention, 1957 (C 107) and the Indigenous
and Tribal Peoples Convention, 1989 (C169). These Conventions capture the concept of tribal
populations and tribal peoples. In both Conventions, the terms “indigenous” and “tribal” are used
separately. This implies a slight difference between the two. Although “tribal peoples” clearly fit
within the term “indigenous peoples” in the sense that they inhabit a specific geographical area,
indigenous peoples are more of a non-segmentary and larger social formation. They are broader
communities dominated by a state. Modern states seek to disintegrate such “indigenous”
communities in the quest to build national communities. Some of the tactics applied by modern
states to accomplish this mission include cutting indigenous peoples’ ties with what they
consider their ancestral lands or territories. This is done by implementing relocation strategies,
meaning thatindigenous communities are resettled away from their original localities. As a result,
indigenous peoples are transformed into middle-class urbanites.'®’

Both the aforementioned ILO Conventions do not define who indigenous peoples or
populations are. They merely describe the terms by indicating to whom they apply. C107
considers tribal and semi-tribal populations'®® in independent countries as indigenous
populations.'®’ It identifies them as indigenous populations by the criteria of descent from people
that occupied a country or part of it on or before conquest by others or colonisation. Further, the
Convention describes indigenous populations as those who conform to their traditional
institutions in all spheres of life as opposed to the modern state’s institutions.'®® C 169 qualifies
these characteristics by establishing the criterion of “self-identification” as a prime determinant
of indigenous or tribal peoples.'® C 169 does not mention the aspect of semi-tribe.

At the United Nations level, there is no universal convention adopted by the international
community to provide for the rights of indigenous peoples. This is despite the existence of
institutional and periodic strategies to promote indigenous peoples’ rights at the international

level, for example the United Nations Permanent Forum on Indigenous Issues (UN PFII), United

19 “Indigeneity, Indigeny or Indigenism?,” 365-366.

1% For the purposes of this Convention, the term semi-tribal includes groups and persons who, although they are in
the process of losing their tribal characteristics, are not yet integrated into the national community.

17 Article 1 (1) (b) of the Indigenous and Tribal Populations Convention, 1957.

168 77 -
Ibid.

199 Article 1 (2) of Indigenous and Tribal Peoples Convention, 1989.
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Nations Expert Mechanisms on the Rights of Indigenous Peoples (UN-EMRIP), United Nations
Special Rapporteur on the Rights of Indigenous Peoples (UN SRRIP), the United Nations
Decades of the World’s Indigenous Peoples in 1995-2004 and 2005-2014, and the International
Day of the World’s Indigenous Peoples which is commemorated on August 9 of each year.
Nevertheless, the UN’s adoption of the UNDRIP laid the foundation for a future United Nations
Convention on Indigenous Peoples’ Rights. This is notwithstanding the lack of a definition of the

170 Thus, under international law, the sole

term “indigenous peoples” in this declaration.
description of indigenous peoples which is legally binding for the member states is the one
provided under ILO C 107 and C169. Stavenhagen argues that the lack of a specific definition of
indigenous peoples in an international arena should never be a barrier to actions dedicated to
promoting and protecting their rights.'’' Such actions are like those undertaken by the ILO

through the adoption of the aforementioned Conventions.

2.2.3.2 The Perspectiveof Scholars
The fact that there is no agreement on the meaning of the term “indigenous peoples” makes the
scholarly debate on the term very interesting.'’* Scholars from various disciplines have triedto
explain the meaning of the term indigenous peoples. Still, they have not succeeded in coming up
with an agreed definition. The discussion presented here does not capture every scholar’s point
of view but summarises contributions that are vital to establishing a broader understanding of the
term.

Kuper calls the term an “ideological makeover” of the earlier term “primitive people.”'”

Citing Cobo,'”* Skutnub-Kangas and McCarty present what they consider a “definition” of the

term “indigenous peoples” as follows:

17 The ACHPR has expressed the opinion that the absence of a definition of the term “indigenous populations” in
the UNDRIP would lead to considerable juridical problems regarding the implementation of the Declaration. It
added that this deficiency was not only legally incorrect, but would also spark tensions and instability between
ethnic groups and sovereign states. See African Commission on Human and Peoples’ Rights (ACHPR) and
International Work Group on Indigenous Affairs (IWGIA), Advisory Opinion on the African Commission on
Human and Peoples’ Rights on the United Nations Declaration on the Rights of Indigenous Peoples (Copehagen:
Eks-Skolens Trykkeri, 2010), 30.

"1 ACHPR and IWGIA, Report of the Working Group of Experts, 91.

172 Alan Barnard, “Indigenous Peoples,” Anthropology Today 20, no.5 (2009): 19, accessed December 9, 2023,
https://www.academia.edu/24096876/Indigenous_peoples

' Guenther et al., “Concept of Indigeneity,” 21.

17 José Martinez Cobo, Study of the Problem of Discrimination against Indigenous Populations, Volume 5 (New
York: United Nations, 1987) 4.
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Communities, peoples, ...mhaving a historical continuity within pre-invasion and pre-
colonial societies that developed within their territories, consider themselves distinct
from other sectors of the society(ies) now prevailing in those territories. They form non-
dominant sectors of society determined to preserve, develop, and transmit to future
generations their ancestral territories, identity, and often, their language as the basis of
their continued existence as peoples, in accordance with their cultural practices and social

and legal systems.'”

Benjamin relates the term to minority tribes or endangered communities which suffer socio-
economic, political and cultural disadvantages. This is in contrast to the rest of the given
country’s population which is usually the majority.'"®

Barnard explains the term “indigenous peoples” as a legal instrument for political
persuasion.'”” He argues that it can be invoked to further marginalise peoples’ causes.'™ Kenrick
argues that the rationale behind the use of the term beyond its literal meaning is to advance the
causes of marginalised groups. Firstly, he points out that marginalised groups seethemselves as
such because this is how they are referred to by others. Secondly, they continue identifying
themselves as indigenous peoples following the legal rationalisation used incolonial and post-
colonial assimilation policies. Third, they have always used the term as an instrument for
defending themselves against domination. Fourth, they label themselves indigenous peoples to
echo the call by other traditional communitiesto maintain lifestyles which are incompatible with
the “capitalist” way of life. Fifth, they identify themselves as indigenous peoples in the process
of reclaiming land rightsalienated by state and non-state actors.'”

Ndahinda finds three constructions of “indigenousness” based on different waysof
describing “indigenous peoples” as a legal term. The first construction is the one applied during
the colonial period to refer to non-Europeans who lived in the colonies, the second refers to non-

Europeans in post-colonial countries and the third captures the “marginalised” traditional

'3 Tove Skutnabb-Kangas and Teresa McCarty, “Key Concepts in Bilingual Education: Ideological, Historical,
Epistemological and Empirical Foundations,” in Bilingual Education: Encyclopedia of Langauage Education,
Volume 5, 2™ edition, eds. Jim Cummins and Nancy Hornberger (New York: Springer, 2008), 4. Also see Tove
Skutnabb-Kangas, Indigenousness, Human Rights, Ethnicity, Language and Power, International Journal of
Sociology and Language 213, (2012): 88.

Benjamin, “Indigneous Peoples,” 362.

Alan Barnard, “Indigenous Peoples,” 9.

"8 Ibid.

17" Guenther et al., “Concept of Indigeneity,” 19-20.
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communities in Africa, the Americas, Australia, Asia, Europe and the Pacific isles who are
engaged in the global indigenous rights movement that seeks to protect their collective rights.
The three constructions present the evolution of the application of the term in the colonial period,

»180 1t is, therefore,

the post-colonial period and the period of “globalisation of indigenousness.
safe to say that the pragmatic and contemporary use of the term “indigenous peoples” for legal
purposes is primarily aimed at securing the rights of the communities concerned, rather than

defining its literal meaning.

2.2.3.3 The Perspective of Financial Institutions

Some international financial institutions have developed indigenous peoples’ policies with a
view to ensuring protection of the rights of indigenous communities in the projects that they
fund. The World Bank and the European Investment Bank are prime examples which shed light

on this approach to the term “indigenous peoples.”

2.2.3.3.1 The Perspective of the World Bank

The World Bank is the first multilateral financial institution to accord specific attention to
indigenous peoples in the implementation of its funded projects.'™ It officially adopted the
policy directive named “Tribal Peoples in Bank-Financed Projects,” Operational Manual
Statement (OMS) 2.34 in February 1982. In this policy, the term “tribal peoples” was used to
imply “indigenous peoples.” It referred to ethnic groups that possess the following characteristics
in varying degrees:
First, geographically isolated or semi-isolated; second, un-acculturated or only partially
acculturated into the societal norms of the dominant society; third, non-monetised, or
only partially monetised; production largely for subsistence, and independent of the
national economic system; fourth, ethnically distinct from the national society; fifth, non-
literate and without a written language; sixth, linguistically distinct from thewider
society; seventh, identifying closely with one particular territory; eighth, having an
economic lifestyle largely dependent on the specific natural environment; ninth,

possessing indigenous leadership, but little or no national representation, and few, if any,

180 Ndahinda, Indigenousness in Africa, 19.

81 World Bank, Implementation of Operational Directive 4.20 on Indigenous Peoples: An Independent Desk
Review, (Washington: The World Bank, 2003), 1.
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political rights as individuals or collectively, partly because they do not participate in the
political process; and, tenth, having loose tenure over their traditional lands, which for the
most part is not accepted by the dominant society nor accommodated by its courts; and,
having weak enforcement capabilities against encroachers, even when tribal areas have

been delineated. '

This policy directive was not adopted to apply to indigenous peoples’ projects, but to projects
funded by the Bank which may have impacts on tribal peoples.'®’

In 1987, the World Bank’s internal review of this OMS revealed that the policy was only
applicable to “small, isolated, and unacculturated tribal societies” and not to other groups which

also needed protection.'®

As a result, it was proposed that there should be a shift of approach
from merely protecting the “isolated tribes” to considering their modes of production, their
ecological adaptation and their social and cultural systems which are distinct from those of the
dominant national societies.'™

Consequently, the 1982 policy directive was revised in 1991 through the adoption of the

136 The new directive broadened the

Operational Directive 4.20 on Indigenous Peoples (OD 4.20).
description of the term “indigenous peoples” to cover peoples who have preserved distinct social
and cultural identities over the years, who have a special attachment to their ancestral territories

3

and who are always left out of development projects. Modification of the term “indigenous
peoples” by the World Bank was also considered necessary to align the Bank's policies with the
dynamic international approach to indigenous peoples’ rights."®’

The OD 4.20 was later replaced by the Operational Policy 4.10 on Indigenous Peoples
(OP 4.10) of July 2005 which was later revised in April 2013. The OP 4.10 defines indigenous
peoples as:

...cultural communities, tribal groups that can be identified in particular geographical

areas by the presence in varying degrees of the following characteristics:

'82 World Bank’s Operational Manual Statement (OMS) 2.3, paragraph 2.

'8 Shelton Davis, “The World Bank and Indigenous Peoples,” in Social Development in the World Bank: Essays in
Honour of Michael M. Cernea, eds. Maritta Koch-Weser, Scott Guggenheim (Cham: Springer, 2021), 194.
s World Bank, Implementation of Operational Directive 4.20 on Indigenous Peoples, 1.
1bid.
'% World Bank, “The World Bank and Indigenous Peoples Policy and Program Initiatives,” accessed February 2,
2022, https://documents.worldbank.org/en/publication/documents-reports.
187 World Bank, Implementation of Operational Directive 4.20 on Indigenous Peoples, 2.

52

184



(a) self-identification as members of a distinct indigenous cultural group and recognition
of this identity by others;

(b) collective attachment to geographically distinct habitats or ancestral territories in the
project area and to the natural resources in these habitats and territories;

(c) customary cultural, economic, social, or political institutions that are separate from
those of the dominant society and culture; and

(d) an indigenous language, often different from the official language of the country or
region.'™®

In Africa, the World Bank’s Environmental and Social Framework (ESF) which is designed to
provide support to borrowers’ projects to end extreme poverty names indigenous peoples
interchangeably with the term “Sub-Saharan African Historically Underserved Traditional Local
Communities” under the Environmental and Social Standard 7 (ESS7). It describes them as
having characteristics like the ones listed in OP 4.10 above. The ESS7 also applies to those who

are considered indigenous peoples in their national context.'®’

2.2.3.3.2 The Perspective of theEuropean Investment Bank

Description of the term indigenous peoples under the auspices of the EIB is found under the
European Investment Bank Environmental and Social Standards, 2022. This policy framework
was adopted, among other things, to complement the EIB’s efforts in implementing inclusive and

sustainable development programmes and to support communities which are climate resilient."”

The policy recognises that there is no universally accepted definition of the term
indigenous peoples.””! However, it takes into account the existence of vulnerable or marginalised
groups that are likely to be excessively impacted by the EIB’s funded projects compared to

192

others. "~ The policy explains the reason behind this as, among other things, such groups’ weaker

ability to access tools or resources that can enable them to mitigate the projects’ risks. These

'8 World bank Operational Policy 4.10, paragraph II.

'8 World Bank, World Bank’s Environmental and Social Framework (ESF) (Washington: International Bank of
Reconstruction/World Bank, 2017), 77.

European Investment Bank, “Environmental and Social Standards,” accessed 11 December 2023,
https://www.eib.org/en/publications/eib-environmental-and-social-standard.

European Investment Bank, “Standard 7 — Vulnerable Groups, Indigenous Peoples and Gender,” Environmental
and Social Standards, (Luxemborg: European Investment Bank Group, 2022), 49, paragraph 3.

12 See Standard 7 on Vulnerable Groups, Indigenous Peoples and Gender.
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groups include indigenous peoples. The Bank describes indigenous peoples as groups with
identities and aspirations distinct from those of the dominant national societies. It considers them

to be negatively affected by conventional models of development.'*

Under this Policy, Standard
7 on Vulnerable Groups, Indigenous Peoples and Gender describes indigenous peoples in a more
generic form as vulnerable or marginalised socio-cultural groups that possess the following
characteristics in different degrees:

(a) Self-identification as members of a distinct ethnic or cultural group and recognition of
this identity by others;

(b) Collective attachment to geographically distinct habitats, ancestral lands, or areas of
seasonal use or occupation, as well as to the natural resources in these areas and use
thereof;

(c) Customary cultural, economic, social or political institutions, laws or regulations that are
distinct or separate from those of the dominant society or culture; and

(d) A language or dialect, often different from the official language or languages of the
country or region in which they reside.'**

Apart from various names assigned to indigenous peoples which are mentioned in the
introductory part of this chapter, the Bank provides additional terms associated with indigenous

(131

peoples, such as “ ‘ethnic minorities,” ‘minority nationalities,” ‘scheduled tribes,” ‘tribal groups,’
‘historically underserved communities,” and ‘traditional local communities’.” The Bank clarifies
that such terms apply depending on the national context. However, for the projects funded by the
EIB, the applicable names should not be the determinant factor for identifying indigenous
peoples but the aforementioned characteristics.'”> Further, it is stated in Standard 7 that the
policy covers indigenous peoples who are nationally recognised although they may not
possessthe above-mentioned characteristics.'*® It also applies to peoples who have over the years

lost collective attachment to what they consider their “ancestral or distinct territories” in the

project areas due, inter alia, to dispossession, resettlement or establishment of urban areas.'®’

'3 European Investment Bank, “Standard 7 — Vulnerable Groups, Indigenous Peoples and Gender,” 49, paragraph 3.

% Id, 50-51, paragraph 10.

1% European Investment Bank, “Standard 7 — Vulnerable Groups, Indigenous Peoples and Gender,” 50-51,
paragraph 11.

0 1d., 12.

7 Ibid.

54



Generally, the EIB Standard 7’s specific objectives aim at ensuring that projects funded
by the Bank fully promote respect for indigenous peoples’ rights, livelihoods, culture and
identities by carrying out genuine consultations before executing projects in their habitats. This
includes obtaining their free prior and informed consent (FPIC). Also, the Standard seeks to
ensure respect for indigenous communities living in voluntary isolation (like the Hadzabe in
Tanzania) by adhering to the principle of “no contact” unless and until such contact is initiated

by the indigenous peoples themselves.'*®

2.2.3.6 The Perspective of African Human Rights

The groundwork for assigning a meaning to the term indigenous peoples has largely been carried
out by the ACHPR through its commissioned studies and jurisprudence. The African Court on
Human and Peoples’ Rights has also played this role in the Ogiek’s Case. Before diving deeper
into what exactly the term “indigenous peoples” suggests under the African human rights system,
this section presents various critiques and misconceptions identified by the ACHPR which are
normally associated with the use of the term “indigenous peoples”. These misconceptions and
criticisms lead to misunderstandings when it comes to the application of the term. Consequently,
this state of affairs creates impediments to the domestic recognition and implementation of
indigenous peoples’ rights in African countries.

In a nutshell, the ACHPR is of the view that it is a misconception to consider protection
of indigenous peoples’ rights as “availing them with special rights”. This misconception implies
that indigenous peoples’ rights are more important than the rights of other members of the state’s
population. The Commission does not subscribe to this approach. It is, however, of the opinion
that there has been discrimination against particular marginalised groups in African states due to
their culture and livelihood. Such discrimination is not experienced by the rest of the state’s
population. Therefore, the call to protect these groups’ rights does not mean according them

®  Another

special rights, but rather doing away with this kind of discrimination."
misunderstanding highlighted by the Commission is the idea that “all Africans are indigenous to
Africa” since they all inhabited the continent before conquest by Europeans. The Commission
neither disputes this nor does it deny the legitimate African identity of other members of a state’s

population. It elaborates that the term “indigenous peoples” is used as a modern analytical

%% European Investment Bank, “Standard 7, 50, paragraph 8.
19" ACHPR and IWGIA, Report of the Working Group of Experts, 87-88.
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approach to describing peculiar circumstances faced by certain communities in Africa. This is
with aview to obtaining protection of their rights under international human rights law and moral

standards.>*

It is by no means meant to rob other communities of their right to claim their
African heritage.

Additionally, the notion that promoting indigenous peoples’ rights creates tribalism or
ethnic conflicts is not backed by the Commission. In fact, the Commission opposes this
assertion. Acknowledging the multiplicity of ethnic groups existing across the continent, it holds
the view that respecting this diversity and allowing each ethnic group to flourish in its own
unique way leads to fewer conflicts. This includes respecting each group’s specific concerns and
perceptions of life. The Commission regards this approach as an opportunity for African
countries to sow the seed of multicultural democracy which is inclusive of all groups. Thus, it
nurtures the potential of eradicating ethnic conflicts across the continent. "'

From the studies it has carried out, the Commission holds that a definition of the term
“indigenous peoples™ is irrelevant in the quest to securing their rights. This is because, first, there
is no globally agreed definition of the term; second and most importantly, a single definition
cannot accommodate the different characteristics of indigenous peoples across the world. As an
alternative, the Commission has laid down core criteria for identifying indigenous peoples in
Africa.”” These are based on characteristics attributed to groups of people who self-identify as
indigenous peoples, whose cultures differ considerably dissimilar from that of the dominant
society, and who are typically threatened with extinction. The Commission notes that one of the
principal characteristics of indigenous peoples is that the survival of their livelihood is fully
dependent on their ancestral lands and the natural resources attached to it. Moreover, such
communities or groups are considered backwardand suffer from discrimination. This is
accompanied by political and social marginalisation due to their geographically isolated habitats.

They are also prone to be dominated and exploited in the execution of projects aimed at

benefiting the mainstream population.””® They are termed by the Commission as descendants of

2% ACHPR and IWGIA, Report of the Working Group of Experts, 88.
201
Id., 87-88.
292 ACHPR and IWGIA, Advisory Opinion on the African Commission on Human and Peoples’ Rights, 30.
293 ACHPR and IWGIA, Report of the Working Group of Experts, 89.
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hunter-gatherers, and some groups of pastoralists who are connected to the global indigenous

peoples’ movement.”"*

2.2.4 The Indigenous Peoples Movement

The initiative to advocate for and seek protection of the rights of specific groups whose
distinctive cultures and livelihoods have been subjected to contempt and discrimination is widely
known as the indigenous peoples movement. The movement trickles down from global to
regional and national movements. Communities resonating with this cause have suffered
injustices during and after the colonial period. For clarity, this section discusses the roots of the
indigenous peoples movement in its global and African regional dimensions, down to the
national level of Tanzania as a case study.

Globally, the indigenous peoples movement originated in the Americas. It began in the
early 1920s when Levi General (Chief Deskaheh) and his attorney George Decker on behalf of
the Iroquois (Six Nations) in today’s Canada travelled to Geneva in 1923. He sought to table his
peoples’ claims to independence and land and freedom to profess their own faith against the
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British Crown before the League of Nations.” > He was, however, not availed the opportunity to

address this forum and returned home in 1925.2%

The movement was later picked up in
Australasia byTahupotiki Wiremu Ratana, a religious leader of the Maori peoples of New
Zealand, who travelled to London in 1924 to face the Crown (King George) in the quest to
address his peoples’ grievances over the breach of the Waitangi Treaty. This Treaty “formally”
granted the Maori peoples full ownership of their lands. Ratana’s attempt in London failed. He
sent a delegation to the League of Nations in Geneva to pursue the same cause and joined it later
in 1925. This bore no fruits as the delegation was denied access to the League of Nations. This is

the same fate that was met by Chief Deskaheh.””” Despite these early defeats, the attempts sowed

2% ACHPR and IWGIA, Report of the Working Group of Experts, 89.

2% Ndahinda, Indigenousness in Africa, 15.

2% United Nations: Department of Economic and Social Affairs (Indigenous Peoples), “Indigenous Peoples at the
United Nations: 1923-1925, First International Involement,” accessed January 20, 2024,
https://www.un.org/development/desa/indigenouspeoples/about-us.html.

United Nations: Department of Economic and Social Affairs (Indigenous Peoples), “Indigenous Peoples at the
United Nations: 1923-1925, First International Involement,” accessed January 20, 2024,
https://www.un.org/development/desa/indigenouspeoples/about-us.html.
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the seed which grew into a momentous indigenous peoples’ movement in these regions and later
extended into the Nordic countries and subsequently to other parts of the world.**®
While the global indigenous peoples movement gained momentum over the decades, the

d.?” 1t was not until 1989 when

African indigenous peoples’ experiences were not taken aboar
one Moringe Ole Parkipuny, a Tanzanian Maasai (who was then a Member of the Parliament in
Tanzania) spoke of the struggles of indigenous peoples in Africa for the first time before the
United Nations Working Group on Indigenous Populations (UN-WGIP). He was the first African
to ever access such a forum. This milestone registered the African component in the global

219 At the same time, it formally instigated the indigenous rights

indigenous peoples movement.
movement in Africa, particularly in Tanzania. Chapter four of this thesis will shed more light on
how the indigenous rights movement in Africa advanced and the role played by Tanzania in
hosting the very first African indigenous peoples’ conference. It will also show how this
conference culminated in the incorporation of the indigenous peoples’ rights agenda into the
African human rights system.

The national indigenous peoples movement in Tanzania began with the formation of non-
governmental organisations which opposed the alienation of pastoralists’ traditional grazing
lands. This alienation was rooted in the implementation of the economic liberalisation policy in
the country in the 1980s. This policy necessitated the grabbing of pastoralists’ lands to give room

I This was followed by apolitical liberalisation

to large-scale investments such as wheat farms.
campaign in the country in the early 1990s: in 1992, the single-party political system was
abolished, culminating in the introduction of multiparty democracy in Tanzania. Apart from this
development in the country’s political sphere, a variety of non-governmental organisations that
did not exist during the single-party regime were formed and thrived during this period.*'* The
pioneer NGOs advocating for indigenous peoples’ rights in the country were typically dominated

by Maasai pastoralists. However, by the year 1993, NGOs accommodating other ethnic groups,

2% Ndahinda, Indigenousness in Africa, 17.

299 Ricarda Rosch, Indigenousness and Peoples’ Rights in the African Human Rights System, Verfassung und Recht

in Ubersee VRU (Constitution and Law Oversee) 50, n0.3 (2017) 246.

Ndahinda, Indigenousness in Africa, 15. It should be noted that, dominant groups in the post-colonial Africa have

continued suppressing and marginalising traditional communities found within their boarders. This one of the

reasons as to why the victim communities in Africa have enrolled into the global indigenous peoples’ movement.

See ACHPR and IWGIA, Report of the Working Group of Experts, 92.

! See the case of Mulbadaw Village Council and 67 Others versusNational Agriculture and Food Corporation
(NAFCO), [1984] T.L.R.15 (High Court-Arusha).

212 g0e, “Becoming Indigenous Peoples,” 400.

210

58



such as the Hadzabe hunter-gatherers who pursued the same cause, had been formed. This was
the earliest indigenous peoples movement in Tanzania. The scattered NGOs of this nature
formed an umbrella organisation known as the Pastoralists Indigenous Non-Governmental
Organisations (PINGOs) Forum which was established in 1994.% Through the experiences of
other indigenous peoples of the world and participation in the United Nations Permanent Forum
on Indigenous Issues and other related platforms, PINGOs Forum has over the years made great
steps in deepening the roots and driving forward the indigenous peoples’ rights movement in

Tanzania.

2.2.5 Other Related Terms

Aside from the above core terms associated with the notion “indigenous peoples,” below are
additional expressions sometimes used interchangeably with the term indigenous peoples

depending on the applicable context.

2.2.5.1 Indigenous Minorities

The terms “indigenous” and “minorities” can be addressed as stand-alone variables. However, at
times, the term “indigenous” may be used to refer to a minority group or indigenous minorities.
The evolutions of legal norms protecting minorities and the indigenous have had separate
backgrounds. Ndahinda argues that while the protection of minority rights had its roots in Europe
during the era of the formation of nation states, the indigenous rights movement originated in the
Americas in the quest to protect the distinct cultures of peoples conquered by European
colonialists.”'* Legal theory and practice suggest that the protection of minority rights centres on
individual rights, while the protection of indigenous rights focuses on securing group rights."
However, the protection of indigenous peoples’ rights has sometimes surfaced in the form of
safeguarding minority rights. The practical aspect of this is reflected in cases that have landed
before the Human Rights Committee alleging violation of Article 27 of the ICCPR.*'® This
provision provides for the right of minorities to enjoy their own culture, profess and practise their

religion and use their own language. A deeper discussion on this aspect is presented in the next
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Igoe, “Becoming Indigenous Peoples,” 400.
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chapter which, among other things, discusses how indigenous peoplesuse the United Nations’
human rights mechanisms. Scholars like Majamba and Peter have also described indigenous
peoples as “indigenous minorities” in their studies of the situation in East Africa and Tanzania
respectively.*!’

It is pertinent, however, to underscore the fact that the term “minority,” just like the term
“indigenous”, is yet to receive a universally acceptable definition. The same approach of
describing the characteristics of minority groups is applied to mitigate the lack of a definition of

the term.>'8

According to Capotorti,*" a minority is:
A group numerically inferior to the rest of the population of a State, in a non-dominant
position, whose members—being nationals of the State—possess ethnic, religious or
linguistic characteristics differing from those of the rest of the population and show, if
only implicitly, a sense of solidarity, directed towards preserving their culture, traditions,

religion or language.

In this description, it is stressed that the primary criterion for a group to be classified as a
minority is its being non-dominant. This is significant because there may be instances where a
numerically small group dominates the majority, as was the case with the apartheid regime in
South Africa wherethe white minority dominated the black majority population.**°

Article 1 of the United Nations Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities, 1992 (the Minorities Declaration)*'
characterises minorities as groups whose national, ethnic, cultural, religious or linguistic identity

deserves protection by the state. The rights associated with such groups can be addressed as

217 See Majamba, Towards a Rights-Sensitive East African Community, supra and Peter, “Human Rights of

Indigenous Minorities in Tanzania,” supra.

Tove Malloy, “Introduction” in Tove Malloy ed., Minority Issues in Europe: Rights, Concepts, Policy (Berlin:

Frank & Time, 2013), 15.

2% Capotorti Francesco who was a Special Rapporteur of the United Nations Sub-Commission on Prevention of
Discrimination and Protection of Minorities offered this definition in the year 1977. See, United Nations Human
Rights Commission, Minority Rights: International Standards and Guidance for Implementation, (Geneva:
United Nations, 2010), 2.

220 United Nations Human Rights Commission, Minority Rights, 2.

221 Adopted by General Assembly, Resolution 47/135 of 18 December 1992.
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minority rights. However, these characteristics of minorities are not a conclusive warrant for a
definition of the term.***

Indigenous peoples can be a minority but not all minorities are indigenous peoples. This
implies that indigenous peoples’ rights are a segment of minority rights. Generally, the term
“minority rights” is broader than indigenous people’s rights. It captures a wider range of other
sub-groups in a given state.

The African Commission Working Group of Experts on Indigenous
Populations/Communities explains thatwhen the ACHPR was deliberating on whether to address
indigenous peoples in Africa as minorities, the term minorities was found fit to describe
indigenous peoples in a given country. However, it was resolved that although the two terms
could mingle to a certain extent, they do not always refer to the same subjects. Rather, the terms
are contextually applicable on a case-to-case basis. As stated above, the rights of minorities are
primarily tied to individuals, for instance, the right to profess and practise a particular religion or
participate in a particular culture. Nonetheless, the same rights can also be exercised by a
collective. Indigenous peoples’ rights are tied to a group of people who enjoy such rights in
community with others; for example, collective rights to existence, self-determination,
ownership of ancestral lands or disposal of wealth and natural resources. These rights which are
categorically provided for under the ILO C 169 and the UNDRIP are absent in the Minorities

Declaration.

2.2.5.2. Local Communities

Even though indigenous peoples are sometimes addressed as “traditional local communities™,**

the term local communities is also used in this study to refer to parts of the population in
Tanzania that neither self-identify as indigenous peoples nor resonate with the national, regional

or global indigenous peoples’ movement.

2.3 Theoretical Framework

This section is dedicated to describing and discussing the communitarian theory of justice that
has been identified as matching the objectives of promoting and protecting indigenous peoples’

rights. This theory is discussed in contrast with the liberal theory of justice to emphasise the

222 ACHPR and IWGIA, Report of the African Commission’s Working Group of Experts, 96.
22 European Investment Bank, “Standard 7,” page 51, paragraph 11.
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association of the communitarian theory with the concept of collective rights. But first, the
liberal theory will be briefly described to lay the foundation for a subsequent comparative

theoretical analysis.

2.3.1 Liberal Theory

Theorists like John Rawls, Robert Nozick and Ronald Dworkin have dealt with the liberal
theory. Rawls is of the opinion that liberals consider an individual in his or her original state,
capable of making rational decisions. In his theory of justice, he believes that for the sake of
according justice to an individual, such an individual’s self-chosen ends must take precedence
over any group’s interests.”** Nozick’s entitlement theory propounds that an individual owns him
or herself fully and has absolute freedom to decide what happens in his or her life. This includes
what one earns through one’s own efforts. He insists on the concept of private property which is
opposed to the collective ownership of property, as in indigenous peoples’ collective ownership
of ancestral lands. The theory supports the idea that individuals can own properties unequally so
long as such properties are acquired legitimately.””> He is of the view that the whole idea of
“common good” involves the exploitation of some members of a particular group by others who
have not done anything to reap the benefits of belonging to such a collectivity.**® This argument
pokes holes into the whole idea of a communitarian way of life which is typically practised by
indigenous communities. Dworkin’s theories of rights have placed a considerable amount of
weight on fundamental (individual) rights. He considers individual rights to be in competition
with collective rights.”?” He expresses his strong belief in the power of an individual to stand for
himself or herself against the rest when it comes to protecting his or her rights. For example,
Pildes cites him as follows: “A right against the Government must be a right to do something
even when the majority thinks it would be wrong to do it, and even when the majority would be

99228

worse off for having it done. This position operates far from the confines of

communitarianism. The communitarian way of life requires a communal way of possessing the

2% Amitai, Etzioni, “Liberals and Communitarians,” Partisan Review 57, (1990): 215.

* This position goes hand in hand with Dworkin’s theory of justice and moral independence that, “justice is a
parameter of individual ethics”. See Dragica Vujadinovic, “Ronald Dworkin — Theory of Justice”, European
Scientific Journal 8, no. 2 (2012): 13.

26 Asif, Salahuddin, “Robert Nozick’s Entitlement Theory of Justice, Libertarian Rights and the Minimal State: A
Critical Evaluation”, Journal of Civil and Legal Sciences 7, no.1 (2018): 3-4.

z; Richard Pildes, “Dworkin’s Two Concepts of Rights,” The Journal of Legal Studies 29, no. 1 (2000): 310.

Id., 313.
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same values, beliefs, cultural practices and perceptions of rights and duties. This includes
communal property ownership, preservation and utilisation.
By and large, liberals suggest that individual liberties can be protected by individual

229
d.

rights and that they take precedence over any collective goo The implication here is that

individual rights cannotbe protected in a communitarian setting. The liberal theory thus regards

collective rights as being secondary to individual rights.**°

2.3.2 Communitarian Theory vis-a-vis Liberal Theory

Unlike the liberals who focus on individual rights, communitarians defend the rights of
collectives, such as the right to autonomy.”' In explaining the communitarian theory using the
example of peoples’ right to self-determination, Wazler states that the right to self-determination
cannot be exercised by individuals in separation. It involves a collective democratic process in
which all the members of a community who live in a particular territory, participate in the
internal economy of the community and abide by itsrules take part in the entire process of
defending their autonomy.?*? He argues that individualist ideas are detrimental to social cohesion
which is essential for the achievement of society’s collective goals. He further explains that the
liberal theory is not realistic in view of the lives that individuals live.”® Sandel cements this
argument with a general theoretical statement: “A comprehensive theory must understand
persons in terms of their social relationship.”***

Also, it is Barber’s suggestion that, as far as individuals cherish their existence from the
liberal point of view, they are yet to liberate themselves. They will always believe that political
institutions, for example, exist to serve their individual interests rather than community interests.
He argues that this threatens peoples’ common good, as those who are favoured by the existing
system will continue supporting it at the expense of those who are not.**> His argument supports
the criterion of an individual’s “willingness and consciousness” to be identified as belonging to a

particular group and freely enjoy the benefits of belonging to it. The characteristic of “self-

¥ Etzioni, “Liberals and Communitarians,” 217.
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1d.,221.

»! Robert, Thigpen and Lyle, Downing, “Liberalism and the Communitarian Critique,” American Journal of

Political Science 31, no. 3 (1987): 647.
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identification” as indigenous peoples that has been internationally accepted as a prime criterion
for recognising indigenous peoples is reflected in this argument. Barber insists that a person can
declare himself or herself as a full individual when he or she can satisfactorily exercise
individual autonomy within the particular group or community to which he or she belongs.**®
This implies that individual rights can be fully attained when a person is content within the
collectivity with which he or she identifies.

Aligning with the same thought, MacIntyre underlines the point that one’s membership of
a particular collectivity such as family, neighbourhood or ethnic group does not take away one’s
individuality.”’ Selznick supports this position by stating that, despite the primary value in
acommunitarian society being the sense of “belongingness,” there is space for protection of
individual rightsin a collectivity. He asserts thatindividual interests are better served by having

social ties in a community.>*®

2.3.3. Communitarian Theory and the African Perspective of Rights

In light of the above theoretical analysis, it is irrefutable thatany discussion of human rights in
Africa must take into account the communitarian theory, because African societies have
embraced the collective way of life since time immemorial. It has always been a characteristic of
African societies that a person who does not identify him- or herself with a particular community
is regarded as a stranger who operates outside the realm of his or her community’s protection.**’
In explaining the practice of human rights in pre-colonial Africa, Umozurike argues that a
full individual realises his rights through his society. Human rights were recognised and enforced
for the benefit of all members of the community to the exclusion of non-members. Individual

% Dankwa gives examples of how human rights such as

rights were enjoyed in relation to others.
the right to life, property and social security were practised in pre-colonial African societies. He
argues that the right to life was under the custody of the whole community. Hence, the
unauthorised taking away of this right was punished in the interest of the community as a whole.

He draws examples from some of the customary ceremonies in which prayers were said by

26 Thigpen and Downing, “Liberalism and the Communitarian Critique”, 643.

21 1d., 642.

238 Etzioni, “Liberals and Communitarians”, 221.

»% Ahmed, EI-Obaid and Kwadwo, Appiagyei-Atua, “Human Rights in Africa: A New Perspective of Linking the
Past to the Present,” McGill Law Journal 41 (1996): 830.

0 Umozurike, The Afiican Charter on Human and Peoples’ Rights, 17.
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different communities to ensure the protection of life. He further discusses the notion of
vicarious liability which meant that claims could be made against the entire family or clan of a
wrongdoer. For instance, if one member of the family or clan took away another person’s life or
property without authority, the family or clan could jointly be held liable for the offence and
charged with compensating the victim(s). He goes further to show the existence of social security

systems in Africa as a collective means of preserving the well-being of the community.**!

Along
the same lines, M’baye states that pre-colonial Africa possessed fitting rights and freedoms
despite the fact that they were not formalised as they are today.?** He explains that the existing
societies were inherently communal and individual rights were protected in the community’s
wider context.***Cobbah and Nahum support this position by arguing that Africa has its concepts
of human rights which differ from the Western concepts. Such concepts emphasise the
preservation of societal harmony and people’s dignity in a communal mode; i.e. an individual is
defined in the context of his community. This practice is based on the individual’s sense of
cultural existence with the rest of the community members.**

Gyekye cites an Akan and Sudanese saying that states “A single hand cannot clap” to
underscore the fact that the life of an individual makes sense only when the person identifies
himself or herself with a particular group.>* This is a central mantra of the communitarian theory

which this study has adopted in discussing the nature of indigenous communities and their

associated collective rights.

2.4 Conclusion

This chapter has navigated through concepts and theories related to the notions of “indigenous

peoples” and their respectivecollective rights. It has also amplified the theory which better

1 Victor Dankwa, “The African Charter on Human and Peoples Rights: Hopes and Fears™, in The African Charter
on Human and Peoples Rights: Development, Context, Significance, ed. African Law Association, (Marburg:
ALA, 1991), 3 and 4.

2 Rubner, “The Origins of the 1981 African Charter on Human and Peoples’ Rights”, 148.

3 Keba M’Baye, “Human Rights in Africa”, in The International Dimensions of Human Rights, eds. Karel Vasak
and Philip Alston, (Westport, Connecticut and Paris: Greenwood Press and UNESCO,1982), 583.

* Josiah Cobbah, “African Values and Human Rights Debate: An African Perspective,” Human Rights Quartely9,
no.3 (1987): 331 and Fasil Nahum, “African Contribution to Human Rights,” (Paper Presented to the African
Seminar on Human Rights and Development at the National Institute of Development and Documentation,
University of Botswana), Gaborone, 1982, cited in Issa Gulam Shivji, The Concept of Human Rights in Africa,
(London: CODERSIA BOOK SERIES, 1989), 14.

5 Gyekye, Kwame, An Essay on African PhilosophicalThought: The Akan ConceptualScheme, (Cambridge:
Cambridge University Press, 1987), 156.
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explains the nature of communities and rights that are central to this study. In doing so, the
following conclusions have been reached. First, it is a fact that a universally acceptable
definintion of the term “indigenous peoples” cannot be attained due to the varying circumstances
surrounding communities self-identifying as indigenous peoples across the globe. Second,
despite the lack of auniversally acceptable definition, “indigenous peoples” can be described by
enumerating their cross-cutting characteristics. Third, it is the position under international law
that one of the core characteristics of indigenous peoples is the criteria of “self-identification”.
Fourth, various scholars and institutions have tried to assign meaning to the terms that work for
the good of securing the rights of indigenous peoples. As a result, the path to protecting
indigenous peoples’ rights, particularly in Africa, has been made clearer. This includes adoption
of the clear-cut standpoint of the ACHPR in respect of describing who indigenous peoples from
an African human rights perspective are. The ACHPR’s approach to indigenous peoples is the
one subscribed to and applied in this study. The rationale behind this is the potential it has to
capture the reality of the situation of indigenous peoples in Africa generally and Tanzania in

particular.
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CHAPTER THREE
3.0 THE GLOBAL DIMENSION OF INDIGENOUS PEOPLES’ RIGHTS

3.1 Introduction

An overview of the law and practice of indigenous peoples’ rights at an international level is
presented in this chapter. The chapter probes into the aspects of recognition, promotion,
protection and fulfilment of such rights from this wider perspective. Here, the objective is to
establish the overall parameters applicable in gauging the extent to which indigenous peoples’
rights are domestically realised in Tanzania as part of the country’s obligations under
international human rights law. Another objective is to draw lessons from other jurisdictions
regarding the recognition and implementation of indigenous peoples’ rights.

From a historical point of view, the chapter traces the advent of initiatives to legally
protect indigenous peoples’ rights through international agreements. It also maps the
development of such initiatives over the years. It analyses specific international instruments
which expressly and impliedly provide for indigenous peoples’ rights. Furthermore, the chapter
not only considers the actions, institutions, mechanisms and policies adopted by the international
community to promote and protect indigenous peoples’ rights at an international level, but also
highlights their contribution to the jurisprudence of indigenous peoples’ rights. In this regard, the
United Nations human rights framework is examined in the light of indigenous peoples’ rights.
This framework’s impacts on the States Parties’ domestic human rights practice are also looked
into. The same approach is taken with regard to the international non-human rights framework

which has a bearing on indigenous peoples’ affairs.

3.2 Indigenous Peoples’ Agenda in International Human Rights Law
Internationally, the general quest to ensure human rights protection through legal instruments
picked up a solid momentum at the dawn of the post World War II period. This was the point in
time when the question of human rights protection became a critical subject of international
concern. At the same time, the nationalisation movement across the colonies was evident. The
era of newly independent governments had inevitably arrived.

Given this background, the international community found it essential to formally
recognise and affirm fundamental human rights, including the dignity of human beings and

equality of rights. This was first realized through the adoption of the United Nations Charter in
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1945 after the world had experienced the ordeals of the First and Second World Wars.?*® This
was followed and complemented by the adoption of the non-legally binding Universal
Declaration of Human Rights in 1948 which recognises the inherent dignity, equality and
inalienable rights of all members of humankind.**’ Taking into account the endless debate behind
the universality of rights, it is important to emphasise here that the Declaration was adopted not
to refute the significance of collective rights or cultural relativism of rights, but to set minimum
international human rights standards.

In particular, initiatives to protect indigenous peoples’ rights at the international level
started with the International Labour Organisation (ILO). This organisation was established as an
affiliate to the League of Nations back in 1919 by the Treaty of Versailles which formally
marked the end of the First World War (WW 1). The ILO’s original Constitution formed part
XIII of the said Treaty.*** ILO was one of the post WW I organisations that was established with

the motto of bringing about international peace through adherence to social justice.**

3.2.1 ILO Conventions C107 of 1957 and C169 of 1989

The ILO’s history of pursuing social justice has been directly linked, among other things, to the
urge to improve the affairs of indigenous and tribal peoples in working environments across the

world. " Its engagement with indigenous and tribal populations began in the 1920s.%' Its rising

26 See paragraph 1 of the preamble to the United Nations Charter, 1945 which reaffirmed the international
community’s faith in human rights and dignity of persons and determination to establish international human
rights obligations. This Charter was adopted on June 26, 1945 in San Francisco at the Conference on
International Organisation.
Paragraph 1 of the Universal Declaration of Human Rights, 1948 adopted by the United Nations General
Assembly through Resolution 217A of December 10, 1948.
The original ILO Constitution of 1919 has been amended several times since its adoption. Amendments were
made in 1922, 1945, 1946, 1953, 1962, 1972 and 1997, and the last amendment entered into force on 8 October
2015. The Constitution is now a stand-alone document. The original fundamental aims and purposes of the ILO
were re-visited in1944 at the ILO General Conference in its 26™ Session held in Philadelphia which adopted the
Philadelphia Declaration to that effect. The Declaration is annexed to the most recent version of the ILO
Constitution. See 1LO, “ILO Constitution” accessed October 16, 2022,
https://www.ilo.org/hanoi/Whatwedo/Publications/WCMS_818973/lang--en/index.html.
International Labour Office, Labour Provisions of the Peace Treaties, (Geneva: 1920), 1, accessed September 27,
2022, https://www.ilo.org/public/libdoc/ilo/1920/20B09 18 engl.pdf and International Labour Organisation
(ILO), “History of the ILO,” accessed September 28, 2022, https://www.ilo.org/global/about-the-ilo/history/lang-
-en/index.html.
International Labour Organisation, Implementing the ILO Indigenous and Tribal Peoples Convention No. 169:
Towards an Inclusive, Sustainable and Just Future, (2019), 5.
2! International Labour Organisation, “Indigenous and Tribal Peoples,” accessed September 7, 2022,
https://www.ilo.org/global/topics/indigenoustribal/langen/index.htm#:~:text=The%20IL0O%20has%20been%20e

68

247

248

249

250



concern over the dynamics in labour standards globally heightened post the WWII which
involved poor working conditions for indigenous peoples and other sub-groups. Therefore, in
1946, the ILO, alongside other United Nations affiliate agencies such as the United Nations
Educational, Scientific and Cultural Organisation (UNESCO), embarked on the task
ofdeveloping an international Convention which would govern working standards for indigenous
and tribal peoples and impose obligations on governments to safeguard their affairs within their
jurisdictions. This process involved not less than eleven years.In 1957, the firstever worldwide
Convention providing for the rights of indigenous and tribal populations was adopted, the
Indigenous and Tribal Populations Convention, 1957 (C107).*>> The Convention had the
objective of recognising and protecting the rights of indigenous and other ethnic and semi-ethnic
populations in the then newly formed independent countries that were yet to enjoy the benefits of
being integrated into the national community due to their economic, social and cultural
circumstances.>”

The C107 was adopted by the General Conference of the International Labour
Organisation on June 26, 1957 and came into force on June 2, 1959, twelve months after it had
received its second ratification from Cuba on June 2, 1958. The first ratification came from Haiti
which ratified the Convention on March 4, 1958. In total, before other developments pertaining
to the status of the Convention came in, C107 had received twenty-seven ratifications from
countries all over the world, with six ratifications from the African continent, i.e. Angola, Egypt,
Ghana, Guinea Bissau, Malawi and Tunisia.?>*

At the time of the adoption of this Convention, it was considered by the ILO that the
protection of indigenous peoples’ rights would mostly materialise through their assimilation into
the mainstream society. Therefore, independent states were obliged under this Convention to

ensure the progressive integration®’ of indigenous and other tribal and semi-tribal populations

ngaged%20with%20indigenous%?20and,deals%20exclusively%20with%20the%20rights%2001%20these%20peo
ples.

22 Hanson Erin, “ILO Convention 107,” accessed November 10, 2021,
http://indigenousfoundations.arts.ubc.ca/ilo_convention 107/.

3 See the Preamble to the Indigenous and Tribal Populations Convention, 1957 (No.107) paras 6 and 7.

% International Labour Organisation, “Ratifications of C107: Indigenous and Tribal Populations Convention, 1957

(No. 107),” accessed November 10, 2022,

http://www.ilo.ch/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT ID:312252:

NO.
5 Emphasis added.
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into the national community and oversee the improvement of their living conditions.?*® This
strategy which advocated for the provision of social services and channelling of economic
projects into the habitats of indigenous and other tribal and semi-tribal populations was designed
to be implemented without discrimination, segregation or disruption of their values, institutions
and ways of life. Also, the Convention made it a requirement that the integration process in
respect of indigenous peoples and other tribal and semi-tribal populations should take place
without the use of any force or coercion.*”’

Furthermore, the Convention recognised both indigenous and other tribal and semi-tribal
populations’ individual and collective rights to their traditional lands.**® It protected them against
removal from their territories without their consent, except for legal reasons related to national

% The Convention further guaranteed indigenous and

security, health safety or public interest.
other tribal and semi-tribal populations the right to full monetary or material compensation for
any loss or injury occasioned by “inevitable” removal from their habitual territories. It
emphasised further that whenever relocation was found to be necessary, it should go hand in
hand with allocating the victims land of the same quality as the the one they have been forced to

260 Furthermore, the Convention

abandon, so as to cater for their current and future needs.
guaranteed indigenous peoples, among others, the right to use, own and transmit land in
accordance with their customary law and recognition of this right by the national laws.”' It
obliged independent states to grant additional lands to such populations should their traditional
lands not sufficiently cater for their needs, and to assist them in the general development of their

lands where relevant.?%

The C107 has nonetheless received criticism for relying on integration into the national
community as the main strategy for guaranteeing the socio-economic development ofindigenous

and other tribal and semi-tribal peoples. This meanstheir specific rights as indigenous and tribal

6 Preamble to the Indigenous and Tribal Peoples’ Convention, 1957 (C107).

7 Generally, see Articles 2 to 5 of C107.
28 Article 11, C107.

29 Article 12 (1), C107.

%0 Article 12 (2) and (3), C107.

1 Article 13 (1), C107.

62 Article 14, C107.
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peoples are only relevant before their integration into mainstream society.”®® Thisapproach did
not promote the long-term co-existence of the national (modern) and indigenous or tribal
(traditional) communities in independent countries. The focus was on the integration into
mainstream society of indigenous and other tribal and semi-tribal peoplesso as to create a
homogeneous national community.

Consequently, C107 was revised by the Indigenous and the Tribal Peoples’ Convention,
1989 (C169)*** which was adopted on June 27, 1989 and entered into force on September 5,
1991. This was twelve months after its ratification by two countries, i.e. Norway and Mexico, on
June 19, 1990 and September 5, 1990 respectively.’® The entry into force of C169 signified the
official closing of C107’s further ratifications.*®® Also, ratification of C169 by any country that
had ratified C107 implied automatic denunciation of the C107’s ratification.’ By the time this
research was conducted, the C107 had received ten automatic denunciations and none of the
aforementioned six African countries that had ratified it had made fresh ratification of C169.
Hence, C107 remains in force in such African countries and other non-African countries that had
ratified C107 and have not ratified C169.®® So far, C 169 has been ratified by twenty-four
countries, the latest ratification coming from Germany which ratified the Convention on June 23,
2021.2* Only one country from Africa is party to the Convention, i.e. the Central African
Republic.””

C169 came in to rectify the “assimilation strategy” of C107. It did so by drawing the
attention of the international community, among other things, to the peculiar contributions made
by indigenous and tribal peoples to global cultural multiplicity. This added weight tothe need to
protect and preserve their survival. As it stands now, the Convention expressly mentions

theaspiration of indigenous peoples to govern their own affairs separately from the national

23 Cher Weixia Chen, “Indigenous Rights in International Law” 5, accessed October 3, 2022,
https://oxfordre.com/internationalstudies/view/10.1093/acrefore/9780190846626.001.0001/acrefore-
9780190846626-¢-7.

>4 See article 36 of C169.

25 Article 38 (2) of C169.

66 Article 36 1(b) of C107.

97 Article 36 1(a) of C107.

6% Article 36 (2) of C107. Also, see International Labour Organisation, “Ratifications of C107 - Indigenous and Tribal
Peoples Convention, 1957 (No. 107),”

29 International Labour Organisation, “Ratifications of C169 - Indigenous and Tribal Peoples Convention, 1989
(No. 169),” accessed September, 2022,
https://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300 INSTRUMENT ID:312314.

70 Ibid.
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community. This is far from the C107’s assimilation and integration spirit. C169 recognises the
need to acknowledge and value indigenous peoples’ socio-economic, cultural and political
practices. This approach opens the way for global indigenous peoples’ agenda in the post-
colonial era.

The Convention obliges its Members to design systematic and well-coordinated measures
to ensure protection of the rights and dignity of indigenous and tribal peoples. This includes
closing the development gap between them and other members of the national community. It
requires this obligation to be fulfilled without discrimination or destabilising any of their long-
established social, cultural and economic systems; and in a manner that is compatible with their
way of life and aspirations.””! The Convention grants indigenous and tribal peoples discretion to
decide their priorities when it comes to the question of development. It makes it a duty of the
Member States’ governments to involve indigenous and tribal peoples when studying the social,
spiritual, cultural, economic and environmental impacts of projects which are designed to be
implemented in their territories.”’?

Further, Member States’ governments have been urged to ensure consultation with
indigenous and tribal peoples before and during the undertaking of any legal or administrative
actions which are likely to affect their interests in both individual and collective capacities. This
includes supporting them in establishing and maintaining their institutions. Such institutions are
intended to act as platforms for decision-making processes and media of communication between
the indigenous and tribal peoples and their governments.””> In meeting this obligation, the
Convention emphasises that the customary laws of indigenous and tribal peoples should be
respected, as well as their conflict resolution mechanisms. However, it is the Convention’s
position that the operation of indigenous and tribal peoples’ customary institutions should not be
incompatible with national and international human rights law and standards. It also emphasises
that matters attracting penal charges should be governed by the state’s mechanisms to ensure
protection of human rights.?”

By and large, the right to access justice by indigenous peoples under C169 has been

secured. Their right to approach appropriate forums by themselves or through their

271 Articles 3 and 4, C169.
22 Article 7, C169.

23 Article 5 and 6, C169.
214 Articles 8 and 9, C169.
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representative institutions in cases of breach of their individual or collective rights has been
confirmed.””

Regarding land as a right, the interests of indigenous peoples are protected by C169 in the
same manner as in C107. There is, however, an additional aspect in C169 which addresses
protection of their right to natural resources on their land. Article 15 of the Convention
safeguards indigenous peoples’ right to use, manage and conserve natural resources within their
territories. It makes it a duty of the Member States’ governments to consult them before
exploring, exploiting or taking ownership of the natural resources found in their traditional lands.
This is in order to establish the nature of impacts such activities may have on indigenous
peoples’ interests in the relevant resources. Consultaion is also necessary to come up with
mitigation strategies in relation to possible impacts, such as compensation or sharing of benefits
accruing from the utilisation of the said resources via specifically established schemes.*’®

Another important point to note about C169 is that it was not only conceived to cure
ailments that came with C107 but also to accommodate developments that had taken place in
international human rights law since 1957 when C107 was adopted.””” This included the
adoption of the International Convention on the Elimination of All Forms of Racial
Discrimination, 1965 (ICERD), the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)
both adopted in 1966 by the United Nations General Assembly. Each of these international
human rights instruments implies indigenous peoples’ rights in some of its provisions as

elaborated below.

3.2.2 ICERD, 1965

The ICERD was adopted on December 21, 1965, through General Assembly resolution 2106
(XX) and entered into force on January 4, 1969, having attained the minimum number of twenty-
seven ratifications.””® This Convention condemns discrimination on grounds of race, colour or

ethnic origin. It describes these kinds of discrimination as barriers to the friendly and peaceful

> Article 9, C 169.

*7 Article 15, C169.

277 preamble to the Indigenous and Tribal Peoples’ Convention, 1989.
*7 Article 19 of the ICERD.
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co-existence of nations and persons living within the same State. It stresses that discrimination
has the potential of destabilising peace.?”

The Convention specifically defines racial discrimination to mean:

. any distinction, exclusion, restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental

freedoms in the political, economic, social, cultural or any other field of public life.**’

Indigenous peoples all over the world have experienced various forms of racial discrimination.”®!

This places the States Parties to ICERD under an obligation to ensure the eradication of all forms
of racial discrimination against indigenous peoples within their own boundaries.”® However,
ICERD does not regard as racial discrimination any necessary measure taken by the state to
ensure the advancement of a particular racial or ethnic group or individuals in its quest to
guarantee equal rights within its territory. This applies only when such measures do not occasion
inequality of rights between racial groups or outlast the objectives of their implementation.*™
Generally, the debate around what is regarded as the advancement or development of indigenous
peoples remains open. This is because the traditional way of life practised by indigenous peoples
is generally perceived as “backward” by the mainstream society. Hence, for many years,
governments have strived to assimilate indigenous peoples into the national community in order
to “develop” them. These efforts have often been in vain because the concept of development has
proven to be relative. It is not necessarily related to integration of indigenous peoples into the
mainstream society. Indigenous peoples have their own approach to development. An example
can be drawn from a traditional Maasai community where the level of development is defined by
the number of livestock a man owns and his ability to father many children who will participate
in multiplying and maintaining his wealth and status.”®* At the same time, through observation

and interviews, it is clear that there are many Maasai men and women who have associated

*” Para. 6 of the preamble to the ICERD.

%0 Article 1(1) of ICERD.

! Chris Cunneen, “Indigenous People, Resistance and Racialised Criminality” in Media, Crime and Racism, eds.
Monish Bhatia et al. (Cham: Springer Nature, 2018), 277.

%2 See the implied obligation under Article 2 of ICERD.

3 Article 1(4) of ICERD.

%% Information obtained from the late Maasai Olaiboni’s eldest son (Lekundai) in his residence in Monduli District,
Arusha region during a field visit to Tanzania on March 25, 2022.
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themselves with the mainstream society and acquired formal education. They are living
comfortable lives on modest employment salaries in urban areas. Some own luxurious hotels and
tourism companies across Tanzania, while others are making a living from informal jobs in
towns and cities as gatekeepers, hairdressers, clothing vendors and specialists in Maasai
traditional medicine.”® This suggests that there may not be a single definition of the concept of

“development” with respect to indigenous peoples.

3.2.3 ICCPR and ICESCR, 1966

The ICCPR was adopted as General Assembly Resolution 2200A (XXI) of December 16, 1966,
and entered into force on March 23, 1976, after being ratified by thirty-five countries.”®® The
ICESCR was adopted as General Assembly Resolution 2200A (XXI) on the same date as the
ICCPR. It entered into force on January 3, 1976 having also received thirty five- ratifications.”®’
Despite the fact that both the ICCPR and the ICESCR do not directly address indigenous
peoples’ rights, Article 1 (1) of both Covenants provide for all peoples’ right to self-
determination. This right entitles them to freedom to pursue their own economic, social and
cultural development. Article 1 (2) of the same Covenants also guarantee all peoples’ right to
utilise their natural wealth and resources as they strive to sustain their means of subsistence.”*®
Therefore, States Parties to the ICCPR and ICESCR are obliged to ensure fulfilment of these
rights under these Covenants without distinction as to, inter alia, race, colour, language, religion
or social origin.”¥

Moreover, under the ICCPR, Article 27 by default provides for (indigenous) peoples’
rights to culture, religion and language as a collective. The States Parties to the Covenant
undertake to take measures aimed at implementing the rights recognised by the ICCPR according
to their constitutional processes. These include the adoption of legislation and establishment of
relevant institutions to ensure due recourse to justice in the case of rights alleged to have been

290

violated under the Covenant.”" Also, each State Party to the ICESCR is obliged to ensure the

% Information obtained from observation and random purposive informal interviews in Arusha, Dodoma, and Dar

es Salaam cities and Morogoro town between June 20 and August 18, 2021.
6 See Article 49 of the ICCPR.
7 Article 27 of the ICESCR.
% These provisions should be read together with Articles 47 and 25 of the ICCPR and ICESCR respectively.
2% Article 2 (1) of the ICCPR and Article 2 (2) of the ICESCR.
% Article 22 of the ICCPR.
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progressive realisation of the social, economic and cultural rights recognised by the Covenant.

This includes the adoption of relevant domestic laws as is the case with the ICCPR.*"

3.2.4 UNDRIP, 2007

The aforementioned international human rights instruments which imply indigenous peoples’
rights in their provisions are complemented by the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP). This Declaration was adopted on September 13, 2007 as the
United Nations General Assembly Resolution A/RES/61/295. It was the result of the World
Conference on Human Rights which adopted the Vienna Declaration and Programme of Action
(VDPA) on June 25, 1993. The VDPA called for the completion of the UNDRIP draft. The aim
of adopting this Declaration was to affirm the international community’s commitment to respect
the existence of indigenous peoples, their cultural diversity and ethnic identities, which are
components of the common heritage of humankind and contribute to the development of plural
societies.”® In adopting the UNDRIP, one hundred and forty-three out of one hundred and
ninety-two UN members voted in its favour. Only four states, i.e. Australia, Canada, New
Zealand and the United States (the CANZUS states), voted against the Declaration. Other states,
i.e. Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russian
Federation, Samoa and Ukraine, abstained from voting. It is, however, on record that the four
CANZUS states that had initially voted against the Declaration eventually abandoned their

original position in support of the Declaration.””

UNDRIP is currently regarded as the most
detailed and comprehensive international instrument which addresses indigenous peoples’ rights.
It recognises both the individual rights of members of indigenous communities as provided for in
international human rights law, and the collective rights of specific indigenous groups which are
essential for their existence as peoples.294 It affirms that the situations of indigenous peoples
differ from one region to another, in the same way they differ from one country to another.**’
This being the case, the Declaration is crafted to cater for minimum standards for the promotion,

protection and fulfilment of indigenous peoples’ rights which are considered to be of universal

1 Article 2(2) of the ICCPR and Article 2(1) of the ICESCR.

2 Paragraph 13 of the preamble, Articles 20 and 28 of the Vienna Declaration and Programme of Action, 1993.

*% United Nations: Department of Economic and Social Affairs (Indigenous Peoples), “United Nations Declaration
in the Rights of Indigenous Peoples,”accessed October 10, 2022,
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html.

294 Paragraph. 22 of the preamble and Article 1, UNDRIP.

295 Paragraph 23, id.
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applicability. These standards relate to the protection of indigenous peoples’ lands and territories,
as well as their economic, political and social structures, cultures, values, spiritual traditions,
philosophies and histories.””® The standards have been adopted to ensure the well-being, survival
and dignity of indigenous peoples around the globe.””” The Declaration recognises thatspecific
human rights apply to indigenous peoples depending on their circumstances, for instance the

right to utilise indigenous knowledge or practise certain cultural traditions.”®

Moreover, UNDRIP provides for indigenous peoples’ right to identify themselves and
their membership of a particular community according to their own customs and traditions. It
further accords them the right to equality and non-discrimination, as well as freedom to exercise
the rights which relate to their own origin and identity. It also provides for indigenous peoples’
right to self-determination in pursuit of their socio-economic and cultural development.
Additionally, it provides for their autonomy in defining their political status and governance of
their internal affairs.””” The Declaration further contains indigenous peoples’ right to both
maintain and strengthen their internal institutions and fully engage in the state’s affairs as
nationals.*” This includes the right to participate in decision-making processes concerning
matters which affect their interests.>”' They are also accorded the right to take part in the exercise
of formal recognition of their laws, customs, traditions and land tenure systems.’** Moreover, the
Declaration gives indigenous peoples the right to determine their development priorities and

39 As well, the Declaration provides for indigenous

strategies for achieving their development.
peoples’ collective right to live freely as a distinct people and prohibits their forceful
assimilation, integration or cultural disruption. This right places an obligation on States to
prevent or redress acts of discrimination, and acts which deprive indigenous peoples of their
integrity, values and identity, or lead to dispossession of their traditional territories and

I'CSOLII'CCS.304

2% Pparagraph 7 of the preamble to UNDRIP.
27 Article 43, id.

*% Paragraph 11 of the preamble to UNDRIP.
299 Articles 2, 3, 4 and 33, UNDRIP.

39 Articles 5 and 6, id.

3 Article 18, id.

392 Article 27, id.

% Article 23, id.

3% Articles 7 (2) and 8, id.
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As seen in the above paragraph, and as is the case with C107 and C169, UNDRIP
provides for indigenous peoples’ rights to lands, territories and the resources therein. This
implies their right to maintain traditional ownership, control, use and development of such lands,
territories and resources as per their customary tenure systems. Consequently, this calls for
protection by States of the said lands, territories and resources from any kind of encroachment.*”
Additionally, indigenous peoples’ right to maintain their special spiritual relationship with their
lands, territories and resources and pass it forward to their future generations is covered by
UNDRIP. In this regard, States are once again obliged to legally recognise and protect these
rights while taking into account the pre-existing indigenous peoples’ land tenure systems.’"® The
Declaration goes on to provide that any relocation of indigenous peoplefrom their ancestral lands
should only be carried out after obtaining their free, prior and informed consent. It adds that this
should go parallel with mutually agreed just and fair compensation and the possibility of their
return to such territories.””” Here, States are put under the responsibility of consulting indigenous
peoples and cooperating with them in good faith to achieve this goal and any other objective
related to the implementation of legal or administrative actions that are likely to affect them.?*®

In relation to culture, UNDRIP provides for indigenous peoples’ right to practice and
maintain their culture in all its manifestations, and bequeath it to the next generations.”” As well,
the Declaration provides for their right to control, maintain and protect their cultural heritage and
traditional knowledge.*"

Most important of all, UNDRIP declares indigenous peoples’ rights to domestic
recognition by the States that have signed and accepted international obligations to safeguard
their rights at the national level.’'! This goes together with according them both technical and

312

financial assistance to achieve their rights as spelt out in the Declaration.” © The Declaration

makes it a duty of the United Nations’ institutional framework and other intergovernmental

395 Article 29, UNDRIP.

3% Article 26, id.

397 Article 10, id.

% Article 19, id.

39 Article 11 and 13 (1), id.
310 Article 32, id.

3 Article 37, id.

312 Article 39, id.
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organisations to promote and ensure the effective application of the provisions of this

Declaration at the international and national levels.>"

3.3 International Mechanisms for Implementation of Indigenous Peoples’ Rights

The aforementioned international human rights instruments are backed up by various
mechanisms which enforce the objectives behind their adoption. In this section, light will be
thrown on the work done by the international mechanisms for the enforcement of indigenous
peoples’ rights within the United Nations where the above instruments were conceived.
Additionally, other specific indigenous peoples’ rights mechanisms which have been separately

established by the United Nations to serve a similar purpose are examined.

3.3.1 Mechanisms under ILO C107 and C169

One of the initial reasons for the establishment of the International Labour Organisation in 1919
was to eliminate the exploitation of native workers. The term “native workers” was used to refer
to indigenous workers in the colonies. The preparatory work which culminated in the adoption of
the Forced Labour Convention, i.e. ILO Convention No. 29 of 1930 (C29), noted that indigenous
and tribal peoples in the colonies were subjected to forced labour; this led to the establishment of
an ILO Committee of Experts on Indigenous Labour in 1951. Subsequent to this, a landmark
study titled “Indigenous Peoples: Living and Working Conditions of Aboriginal Populations in
Independent Countries” was conducted in 1953. The study highlighted the urgency of solidifying
efforts to protect indigenous and tribal peoples’ rights across the globe through appropriate
policies.*'* Along these lines, and as already alluded to in the foregoing discussion, the General
Conference of the International Labour Organisation adopted C107 and subsequently C169 as a
way of meeting this urgency, and invited individual States to join hands by ratifying the
Conventions. However, neither C107 nor C169 prescribe a specific international mechanism to
ensure domestic implementation of the Conventionsin the Member States. Nevertheless, they do
provide room for flexibility in terms of scope and actions to be taken to give effect to their

provisions at the national level, as they take into account the varying circumstances of each

313 Article 42, UNDRIP.
3% International Labour Organisation, Implementing the ILO Indigenous and Tribal Peoples Convention No. 169:
Towards an Inclusive, Sustainable and Just Future, supra, 32.
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Member State.>'> An important point to note here is that enforcement of C107 and C169 is made

subject to other international agreements and customs, as well as legislation.?'®

3.3.2 State Reporting Mechanism under the International Labour Office

Despite the enforcement gap in the provisions of ILO C107 and C169, Article 22 of the ILO
Constitution, 1919 (as amended) obliges Member States who have ratified the ILO Conventions,
including C107 and C169, to present annual reports to the International Labour Office on actions

taken to implement the provisions of the said Conventions domestically.

3.3.2.1 Committee of Experts on the Application of Conventions and Recommendations
(CEACR).

The reports submitted to the International Labour Office by Member States are subsequently
examined by a neutral Committee of Experts on the Application of Conventions and
Recommendations (CEACR). This Committee is made up of twenty renowned independent
jurists from varying geographical, legal and cultural backgrounds whomake a technical analysis
of the legal and practical measures taken by the Member States to implement the provisions of
the ILO Conventions at the national level. At the end of this process, the CEACR comes up with
observations and direct requests to the relevant Member States.>'” The Committee’s observations
point out shortcomings in the legal and practical measures undertaken by Member States to meet
their obligations under the Conventions, while its direct requests reflect the Committee’s
engagement with specific Member States’ governments in matters of a technical nature regarding
implementation of the Conventions. For example, on one occasion, as the CEACR was
examining the implementation of Article 11 of C107 in Panama, it observed discrepancies in the
adjudication of collective rights to land of the indigenous peoples through the implementation of
Act No. 72 of 23 December 2008. This Act set up special procedures for land rights claims by
indigenous peoples who have been excluded from accessing and exercising ownership of their
ancestral territories. In this particular case, the Bri Bri indigenous community, who had applied

for adjudication of their rights to ancestral lands to the National Land Administration Authority

315 Articles 28 and 34 of C107 and C169 respectively.

316 Articles 29 and 35 of C107 and C169 respectively.

7 International Labour Organisation, “Committee of Experts on the Application of Conventions and
Recommendations,” accessed October 17, 2022, https://www.ilo.org/global/standards/applying-and-promoting-
international-labour-standards/committee-of-experts-on-the-application-of-conventions-and-
recommendations/lang--en/index.html.
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in 2015, had been denied their claims. The Committee noted that it had directed the government
of Panama to report on the number of communities that had benefited from the adjudication
process established by the aforementioned Act but it had not done so. Therefore, the Committee
issued a direct request to the government of Panama to take immediate action to recognise
collective ownership of land traditionally occupied by the Bri Bri indigenous community. It also
requested the Government to further a dialogue with the community to obtain durable solutions
to all of their land claims. Further, the Committee reiterated its appeal to the government of
Panama to avail it with periodic reports of the status of the adjudication process of the
indigenous communities’ collective rights to land under Act No. 72 of 23 December 2008.*'®
Another example can be drawn from the application of Articles 6 and 15 of C169 in Peru. The
case concerns the utilisation by indigenous peoples of natural resources located on their land.
Here, the central issue was implementation of mining projects on indigenous peoples’ land. The
CEACR observed as a positive aspect that there had been at least fifteen consultations to identify
indigenous communities whose interests were likely to be affected by mining exploratory and
exploitation projects intended to be carried out on their traditional lands. However, the
Committee noted shortcomings in the consultation activities, such as a lack of transparency
regarding some of the specific impacts of the mining projects in the proposed areas.
Consequently, the agreements signed between the government and indigenous peoples with
regard to the projects did not clearly protect the rights of the indigenous communities. These
grievances were submitted to the Committee by the Peru National Trade Union Centre Central
Autonoma de Trabajadores del Peru (CAPT). The Committee then requested the government of
Peru to avail it with all subsequent consultation reports and guarantee that the consultations
would fully inform the indigenous peoples of the likely impacts of the intended projects so as to
achieve an equitable dialogue.*"’

Apart from observations and direct requests by the CEACR to a particular Member State,
the Committee may issue general observations on matters which are not particular to a specific

Member State, but connected to the general application of the ILO Conventions.**® For example,

3!® International Labour Organisation, Report of the Committee of Experts on the Application of Conventions and

Recommendations, Application of International Labour Standards 2022, (2022), 797.

319
1d., 800.

320 International Labour Office, Excerpts from Reports and Comments of the ILO Supervisory Bodies: Applying the
Indigenous and Tribal Peoples Convention, 1989 (No. 169), (2019), 6, accessed October 18, 2022,
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the CEACR issued three general observations related to the application of C169 in 2008, 2010
and 2018. Throughout these observations, the participation of indigenous peoples in decisions
affecting their interests recurred as an aspect that needed close attention in the domestic
implementation of C169 by the Member States. The CEACR persistently called for the
strengthening of appropriate and efficient mechanisms for the consultation and inclusion of
indigenous peoples in matters such as the formalisation of indigenous peoples’ land titles,
exploitation of natural resources and access to health and education facilities.**’

An important point to note about the CEACR is that its opinions and recommendations
are not binding. They act as tools for monitoring national authorities’ actions in response to their
ILO Conventions’ obligations. However, since the Committee’s supervisory work in respect of
the ILO’s Conventions boasts of more than nine decades of experience, its reputation and
monitoring effect on the ILO Conventions” Member States is persuasive and legitimate enough
to move the Member States to act accordingly. Apart from its long-term experience, its moral
authority is also derived from the Committee’s neutrality and the nature of the expertise held by
its members. The observations made by the CEACR are included in its annual report which is

submitted to the International Labour Conference by the Secretary General to the 1LO.**

3.3.2.2 Conference Committee on the Application of (ILO) Standards (CAS)

State reports that have gone through the CEACR are scrutinised by a tripartite standing
committee known as the Conference Committee on the Application of Standards (CAS). This
Committee is composed of representatives from the governments, employers and employees.
The CAS examines specific cases mentioned in the CEACR’s observations. Subsequently, the
governments referred to inthe CEACR’s reports are given an opportunity by the Committee to
react to the issues raised by the CEACR. This is before theConference Committee reaches

aconclusion on such matters. Itsconclusions involve the issuance of further recommendations on

https://www.ilo.org/wecmsp5/groups/public/---ed_protect/---
protrav/ilo_aids/documents/publication/wcms_714341.pdf.
International Labour Office, Excerpts from Reports and Comments of the ILO Supervisory Bodies, 38-54.
322 Article 23 of the ILO Constitution. Also see International Labour Organsiation, “About the ILC,” accessed
October 16, 2022, https://www.ilo.org/ilc/AbouttheILC/lang--en/index.html.
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remedies to be taken by the relevant Member State(s) to alleviate the violationof ILO standards.
The conclusions reached are published in the Conference Committee’s reports. >

By way of concluding this part, it is important to note that the International Labour
Organisation was established before the adoption of the United Nations Bill of Rights which
includes the ICCPR and the ICESCR. The Bill of Rights necessitated the creation of two UN
human rights mechanisms, i.e. the Human Rights Committee and the Committee on Economic,
Social and Cultural Rights. Therefore, although the ILO now operates as one of the UN agencies,
it has its own comprehensive governance structure and body of Conventions adopted by the
International Labour Conference.’** This is the reason why the discussion on the implementation

of ILO C 107 and C 169 has preceded that of the ICCPR and ICESCR implementation

mechanisms. They are separate mechanisms.

3.3.3 Human Rights Committee

The Human Rights Committee, i.e. the Committee on Civil and Political Rights (CCPR), is one
of the United Nations treaty bodies. It was established pursuant to Article 28 (1) of the ICCPR
and conferred with the mandate to monitor domestic enforcement of the ICCPR by the States
Parties. It is composed of eighteen independent and prominent human rights experts who are
elected from various States Parties to the ICCPR. The experts render services in their personal
capacities.** This gives the Committee the moral authority to hold a global voice.**® Article 40 of
the ICCPR obliges the States Parties to the Covenant to periodically present reports to the
Committee on the legal and policy framework, as well as practices adopted to realise the
objectives of the Covenant at the national level. Such reports must be submitted to the Secretary
General of the United Nations one year after the Covenant has entered into force in a particular
State Party and subsequently at every event when requested to do so by the CCPR. The

Secretary-General causes such reports to be transmitted to the CCPR for consideration, or after

323 International Labour Organisation, “Conference Committee on the Application of Standars,”accessed October

23, 2022, https://www.ilo.org/global/standards/applying-and-promoting-international-labour-

standards/conference-committee-on-the-application-of-standards/lang--en/index.html.

JeanneWoods and Hope Lewis,Human Rights and the Global Market Place: Economic, Social and Cultural

Dimensions,(USA: Transnational Publishers, 2005), 272.

% Article 28 (2) and (3) of the ICCPR.

326 United Nations: Office of the High Commissioner for Human Rights, “Introduction to the Committee: Human
Rights Committee,” accessed October 26, 2022, https://www.ohchr.org/en/treaty-bodies/ccpr/introduction-
committee.
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consultation with the Committee conveys copies of the same reports to the specialised relevant

mechanism where need be.

3.6.3.1 Human Rights Committee’s General Comments

For many years, the CCPR has considered reports from States Parties to the Covenant and issued
general comments regarding implementation of the provisions of the ICCPR by its States Parties

whenever applicable.**’

Unlike the Committee’s concluding observations oneach State Party’s
report, general comments are not specific to a particular State Party but are meant to be of
general application to all States Parties. Some of the general comments issued by the Committee

capture matters related to indigenous peoples’ rights. Pertinent examples are given below.

3.6.3.1.1General Comment No. 12 of 1984: Right to Self-determination (Article 1)

This general comment was issued at the Committee’s 21% ordinary session. Firstly, the
Committee presented the rationale behind placement of the right to self-determination before all
other rights in the ICCPR and ICESCR provisions. It explained that this right lays the foundation

for promotion of all other individual rights.***

This means that, before everything else, peoples
have the inalienable freedom to determine their political status and pursue their socio-economic
and cultural development as provided for under Article 1(1) of the ICCPR.*” The General
Comment emphasises the significance of States Parties’ holistic reporting on implementation of
the Article. This includes a clear account of constitutional guarantees and processes adopted to
fulfil the States Parties’ obligation under the aforementioned Article 1(1) and Article 1(2) which
provide for peoples’ rights to freely dispose of their natural wealth and resources, as well as
protection of their own means of survival. The Committee noted that States Parties to the
Convention have on several occasions omitted to provide information on these aspects. They
merely confine themselves to reporting on the election processes when it comes to this broad
right to self-determination.” As discussed in chapter two of this study, the concept of “peoples”

includes indigenous peoples who live in independent countries. Thus, the standards that were set

by the international community when the ICCPR was adopted were meant to apply to all States

327 This mandate is provided for under Article 40 (4) of the ICCPR.
2% Paragraph 1 of the CCPR’s General Comment No. 12 of 1984.
329 paragraph 2, id.

330 paras. 3-5,1id.
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Parties to the Convention without exception. Omission to report on the implementation of

particular rights under the Convention is equivalent to violation of the same.

3.6.3.1.2 General Comment No. 23 (1994): Right of Minorities (Article 27)

Adopted by the CCPR at its fiftieth session in 1994, paragraph 1 of General Comment No. 23
(1994) acknowledges the necessity of recognising minority rights which are applicable to ethnic
minorities.”®' Further, the CCPR noted in this general comment that in the communications
submitted by individuals to the Committee under the provisions of the first Optional Protocol to
the ICCPR, there has sometimes been confusion between the rights of minorities provided for
under Article 27 of the ICCPR and the right to self-determination protected under Article 1 of the
same Covenant. Also, the States Parties’ Reports submitted to the Committee under Article 40 of
the ICCPRhave occasionally blended the States Parties’ obligations to protect the rights of
minoritiesunder Article 27 of the Covenant with those provided for under Articles 2 (1) and 26 of
the same Covenant which protect individuals against acts of discrimination.**> Regarding the
confusion of minority rights and the right to self-determination provided in two separate Articles
of the ICCPR, the Committee drew a clear distinction betweensuch rights. It stressed that the
right to self-determination is asserted by “peoples” as a collective as opposed to individual
minority rights which can be claimed individually.**> This means that there is no room for
collective assertion before the CCPR of a people’s right to self-determination through the
available communications procedure. Specifically with regard to indigenous peoples, however,
the Committee in this general comment noted that, despite the fact that the drafters of the
Covenant did not mean to oust the sovereignty and territorial integrity of States Parties to the
ICCPR under the provisions of Article 27, inevitably, the right to self-determination, which to a
certain extent means economic self-determination, paves the way for claims by ethnic minorities
before the CCPR. This is especially applicable in cases where ethnic minorities pursue their
collective right to utilise natural resources for hunting, herding or fishing in areas that are legally

protected.™ Given the fact that indigenous peoples’ attempts to exercise their right to self-

31 paragraph 1 of the CCPR’s General Comment 23(50), 26 April 1994.
32 Paragraph 2, id.

333 para 3(1), id.

334 Paras. 3 (2) and 7, id.
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determination has generally been seen as a threat to the territorial integrity of sovereign states,>>
the Committee, in this general comment, expresses the opinion that the enjoyment of such a right
requires legal initiatives and measures for the inclusion of minorities (in this case ethnic
minorities) in matters that concern them. The Committee adds that, as Article 27 of the ICCPR
was designed to ensure, among other things, perpetuation of the cultural identity of minorities,
which contributes to the totality of a particular society, this provision should be implemented not
in confusion with, but in conjunction with other provisions of the Covenant.**°

As to the States Parties’ confusion between the rights to non-discrimination and equality
before the law and other minority rights when it comes to reporting onimplementation of these
rights, the Committee, in this general comment, noted with great concern the danger of
neglecting the special attention accorded to minority groups by Article 27 of the Covenant by
dissolving it into general reports on the right to non-discrimination. This is perceived by the
Committee as an implied denial of the existence of minorities within States that report in such a
manner.>>’

Apart from the general comments, since its 44™ Session held in March 1992, the CCPR
has been issuing specific concluding remarks or observations on particular States Parties’
reports. The concluding remarks have the significance of acting as a reference point in the
preparation of each upcoming State Party’s report.”>® Details of concluding observations on
Tanzanian human rights reports before the Committee which specifically address indigenous

peoples’ rights are discussed in chapter six of this thesis.

3.6.3.2 Communications before the CCPR

Through the adoption of the First Optional Protocol to the ICCPR on 16 December 1966, a
mechanism for individuals’ complaints before the Committee was established.”*” Under this

mechanism, individuals from States Parties to the aforementioned Optional Protocol have an

335 «__the right to self-determination is seen not only in the external context of obtaining a new independent state,

but also in an internal context as protecting the self-realization of a certain community within an existing state.”
See Shikova Nataliaja, “Practicing Internal Self-Determination Vis-a-Vis Vital Quests for Secession,” German
Law Journal 17, No. 2 (2016): 239.

338 Paras. 7, 8 and 9 of General Comment 23(50), id.

37 Para. 4, id.

3% United Nations, Report of the Human Rights Committee: General Assembly-Official Records, Seventy-Sixth
Session, Supplement No.40, (New York, 2021), 2.

339 The Protocol came into force in about ten years after its adoption, i.e. in March 23, 1976.
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opportunity to submit their complaints to the Committee in form of communications in cases of
violation of their rights under the Covenant. This can only be done, however, after local remedies
have been exhausted.’* Article 1 of the First Optional Protocol to the ICCPR grants individuals
eligibility to submit communications to the Committee.

Despite the fact that most indigenous peoples’ rights are inherently collective, and hence
can onlybe asserted by a group, the Committee has on several occasions received and presided
over communications by individuals which relate to indigenous peoples’ collective rights. The
jurisprudence of the Committee evidences its fondness for accommodating collective rights in
this mechanism. This is especially when the rights under Articles 1 and 27 of the ICCPR are in
question. The rights that have commonly been adjudicated in favour of indigenous peoples by
the Committee are the rights to self-determination,®*' free disposal of natural wealth and
resources and enjoyment of ones’own culture in community with others. Examples of
individuals’ communications submitted before the Committee which have a bearing on
indigenous peoples’ rights are from countries like Finland, Norway, New Zealand and Canada,
as discussed below. These cases provide examples of the situation of indigenous peoples in the

European, Australasian and North American continents.

(i) Tiina Sanila-Aikio v. Finland (CCPR/C/124/D/2668/2015)**

This communication was authored by Ms. Tiina Sanila-Aikio, a Finnish citizen from the Sami
indigenous community. She submitted a communication to the Committee on her behalf and on
behalf of the Sami people of Finland in her capacity as President of the Sami Parliament of
Finland.*** She alleged violation of articles 1, 25, 26 and 27 of the ICCPR by Finland in the
following manner. On 30 September 2015, acting to uphold the “human rights and constitutional
principles” of the country, the Finnish Supreme Administrative Court accepted 93 appeals by the
non-Sami Applicants who were seeking to be included as eligible voters in the Sami Parliament
elections. This happened after such Applicants had been disqualified to vote in the Sami
Parliament elections by the Sami Parliament Board. The Court’s decision which allowed the

appeals was alleged to have violated the author’s rights as an individual Sami and those of her

0 Articles 1 and 2 of the First Optional Protocol to the International Covenant on Civil and Political Rights, 1966.

! In para. 32.1 of the Ominayak et al. v. Canada, Communication No. 167/1984 (CCPR/C/38/D/167/1984), the
Committee observed that an individual could not claim a right to self-determination under Article 1 of the
ICCPR as this right is conferred on peoples as a collective right. Also see para. 13.3 of the same communication.

3* Communication No. 2668/2015.

3 Para. 1.1, (CCPR/C/119/D/2668/2015).
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fellow members of the Sami indigenous community as a whole. The violated rights were claimed
to be those guaranteed by article 26 separately and in conjunction with article 1 of the ICCPR.
The author alleged further that in 2011, the same Court had made the same kind of decision. It
departed from the consensual interpretation of section 3 of the Sami Parliament Act*** which
provides language and descent as objective criteria to qualify a person to be enrolled into the roll
of voters in the Sami Parliament elections.’* Such criteria are additional to a person’s mere self-
identification as a Sami.

Having won the appeal, the Appellants participated in the Sami’s Parliament elections,
something that was viewed as a violation of the Sami peoples’ right to political self-
determination. The violation was based on the State’s interference in defining who should
participate in the Sami’s elections. The author of the communication claimed that this situation
weakens the effectiveness of the Sami Parliament. It also encroaches on the Sami peoples’ voice
in the decision-making process, especially in matters pertaining to their collective interests, such
as lands rights and cultural matters. The communication further alleged violation of articles 25
and 26 of the Covenant through the same State interference in the Sami’s election affairs. Such
provisions guarantee the individual’s right to freely choose his or her political representative,
freedom to one’s political opinion and equality before the law. The State’s interference in the
Sami election process was claimed to have infringed their right to political participation as a
whole. Moreover, the author claimed violation of article 27 of the ICCPR which guarantees a
right to the enjoyment of ones’ culture in community with others and use of one’s language in
countries where ethnic or linguistic minorities exist. The claim was built on the fact that there
had been membership dilution in the Sami peoples’ Parliament elections. Notably, the Sami

Parliament is the body which plays a vital role in safeguarding the Sami people’s right to enjoy

** Act No. 974/1995.

35 1t was argued thatthere had been a series of movements by non-Sami residents in the northern parts of Finland to
list non-Sami persons as voters in the Sami Parliament elections in order to gain control over the composition
and positions of the said Parliament. In 2015, hundreds of applications to that effect were not approved by the
Board of the Sami Parliament, leading to an approximate number of 200 appeals which landed before the Finish
Supreme Administrative Court. See CJ lorns Magallanesm, Introductory Note to Views Adopted by the
Committee Under Article 5(4) of the Optional Protocol, Concerning Sanila-Aikio v. Finland, Communication
No. 2668/2015 and Klemetti Kdikkdldjdrviet al. v. Finland, Communication No. 2950/2017 (H.R. Comm’n) in
Views Concerning Communication Nos. 2668/2015 & 2950/2017 (H.R. COMM’N) [2020], 302, accessed
February 10, 2023 DOI:10.1017/ilm.2020.19. In the similar subsequent case of Kdkkdldjérvi et al. v. Finland,
2950/2017 (CCPR/C/124/D/2950/2017), the authors alleged the desired forged participation of non-Sami in the
Sami Parliament was due to economic interests. See para. 4, Concurring Opinion of Olivier de Frouville in
CCPR/C/119/D/2668/2015.
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their culture and language.**® The Parliament is also a medium for securing the free, prior and
informed consent from the Sami people in state-related matters that are likely to affect the
Sami’s collective interests.”*’

In response, Finland averred that it respects the criteria of self-identification in defining
membership of a particular indigenous peoples’ community as provided for under article 1 (2) of
C 169; hence, it respects the Sami Parliament’s right to decide on the qualifications of its voters
in accordance with the Sami customs and traditions. It added that the country recognises their
identity as an indigenous people and protects their rights to enjoy their culture and language
together with other members of their community.>** However, it noted the distinction made by
the CCPR between a people’s right to determine their political status under article 1 of the
ICCPR and the right of individuals to participate in public affairs provided for under article 25 of
the same Covenant. This distinction was made by the CCPR in General Comment No. 25 (1996)
on participation in public affairs. The Finnish government was of the view that it had discharged
its obligation under article 25 of the Covenant by assuring that all persons entitled to vote were
able to exercise such right.**

Finally, in this case, the Committee noted the uncontested fact that the decisions rendered
by the Finish Supreme Administrative Court disregarded the consensual interpretation of section
3 of the Sami Parliament Act which decides on membership in the electoral rolls of the
Parliament. It noted specifically that the Court consciously disregarded the additional criteria of
language and descent as a qualification for a person to vote in the Sami Parliament elections,
apart from the criterion of self-identification. It merely made a “blanket inquiry” into the
Applicants’ opinion regarding their self-consideration as Sami people. The Committee found this
to be an infringement of the Sami’s right to self-determination in deciding who is a Sami.

Consequently, the Commission found the Court’s rulings to have violated the Sami Parliament’s

electoral process, and described the Sami Parliament as a crucial institution through which the

%6 Sami parliaments are legally established in the Nordic countries of Finland, Norway and Sweden. The same
model exists in Russia with no legal recognition.

¥ Paras. 1.2 and 3.1 of the CCPR/C/119/D/2668/2015.

¥ Section 17 of Finland’s Constitution recognises the Sami as an indigenous people with the right to maintain and
develop their own language and culture. Section 121 of the same Constitution guaranteesthe right of the Sami to
self-government in their own native land in accordance with the Sami Parliament Act.

3 Para 2.5, id.
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Sami can practise their right to internal self-determination.®® Accordingly, the Committee’s
position was that Finland had violated article 25 of the ICCPR read separately and in conjunction
with article 27 of the same Covenant and construed in the light of article 1 of the Covenant.
Hence, the State Party was ordered to remedy the victims of the violation.”' Such remedies
comprised reparations and a review of section 3 of the Sami Parliament Act to ensure that all
requirements for eligibility to participate in Sami Parliament elections are well described and
practised to reflect the Sami people’s right to internal self-determination. Finally, Finland was
tasked with guaranteeing that such violations of rights would not re-occur in the future.***

In this communication, apart from the fact that the CCPR dealt with an individual’s right
to freely take part in public affairs by expressing his or her will in the voting process, and the
right to practise one’s culture and use one’s language in community with other members of the
same group, as per articles 25 and 27 of the ICCPR, it did not shy away from interpreting these
provisions in the light of article 1 of the same Covenant which, among other things, guarantees
the collective right of a people to internal political self-determination.

The communication has the significance of presenting the Committee’s revolutionary
practice of reconciling individual and (implied) collective rights guaranteed under the ICCPR.
The CCPR took upon itself to prevent future damage likely to be suffered by the Sami, and
potentially other indigenous peoples elsewhere, in the event that non-indigenous peopleshould
attempt to interfere with their internal affairs. The Committee executed this task by not allowing
the spirit of individual rightsembedded in the Covenant to outweigh the collective interests of the
Sami as an indigenous people. It recognised the central component of the Sami Parliament
elections, i.e. self-determination, as having the final say with regard to who qualifies as a Sami to
vote in the Sami Parliament elections. This overcame the ulterior motives of individuals who hid
under the umbrella of individual rights in order to override the objectives of the establishment of

the Sami Parliament for their own benefit.

>0 Internal self-determination embeds theright of peoples to freely decide the mode of their economic, social and

cultural existence in a particular state as well as their political status. By political status it means their position as
peoples within the country. This is opposed to externalself-determination which entails the state’s sovereignty in
relation to other states.

Having established these primary violations, the Committee did not go further to establish other violations
alleged by the author, for instance those based on Article 26 of the Covenant. See para 6.12 of
CCPR/C/119/D/2668/2015.

3% Paras 6.11-8, CCPR/C/119/D/2668/2015.
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(ii) Kalevi Paadar, Eero Paadar and his family, Veijo Paadar, and Kari Alatorvinen and his
family v. Finland (CCPR/C/110/D/2102/2011)**

The authors of this communication described themselves as full-time reindeer herders living in
the Nellim village in Finland. At the time of filing the communication, they were part of the
Ivalo Reindeer Herding Cooperative (in this case referred to as “the Cooperative”). The
Cooperative was described as having two divisions or herding groups, one located in the north
where the Nellim village is and another located in the south where a village known as Ivalo is,
after which the Cooperative was named. Within the Cooperative, the Nellim herding group
comprised members of the Sami community who preserve traditional herding methods rooted in
their culture. The authors of the communication claimed they were the only remaining Sami
families who solely depended on reindeer for their livelihood. This was in contrast to the rest of
the herders in the Nellim herding group who kept fewer reindeer and had other secondary
sources of income or means of subsistence.”* The authors contended further that, for them and
the other Nellim herders, reindeer herding becomes difficult in the winter season.”> This
difficulty is coupled with other pasturage challenges. However, the Ivalo group does not
experience such challenges. The Nellim group asserted that their reindeer were not “caged” but
traditionally fed on natural pastures. This method of feeding exposed them to predators like
bears,”® something which was not the case with the reindeer kept by the Ivalo group. The Ivalo
group kept their reindeer in areas that were described as being mostly human-inhabited, and
hence less prone to predator attacks.®®’ The communication stated that the Nellim group was
located in a wide and isolated area bordering Norway and Russia with a high number of bears.
According to the authors, killing the bears, or other predators like eagles, was forbidden by law;
hence the only legal way to avoid the predators’ attacks on their reindeer was to abolish their
Sami traditional open grazing method on natural pastures and adopt artificial feeding methods.

The authors of this communication perceived this option as neither economically viable nor

353 Communication No. 2102/2011.

> Para 2.1, CCPR/C/110/D/2102/2011.

> Due to the snowy conditions, Nellim reindeers feed on lichen during the winter and are only fed when being led
to wild pasturages.

It was averred by the authors of this Communication that a large number of the Nellim herders’ newborn calves
were lost in the forests where the adult reindeer wander and feed. This was due to the natural conditions such as
extreme winter weather and exposure to predators.

37 Para 2.2, CCPR/C/110/D/2102/2011.
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compatible with their customary herding practices.>® For these obvious reasons, it was clear that
within the Ivalo Reindeer Herding Cooperative, the Nellim herders were in a disadvantaged
position compared to the Ivalo herders.

The Ivalo Reindeer Herding Cooperative was a creature of the State. It was legally
“imposed” back in the 1930s. At the time of the filing of this communication, the Cooperative
was regulated by the Reindeer Husbandry Act (“the Act”) which had been in force since 1990.
The authors alleged that the establishment of the Cooperative was not based on the Sami
peoples’ free will. They have been involved in a constant struggle to break away from it in order
to establish their own traditional and voluntary reindeer herding unit. However, all their efforts
have been unsuccessful.*>’

Moreover, the authors claimed they were the minority in the Cooperative with fewer
reindeer than the Ivalo group. The Ivalo group formed the majority in the Cooperative and had
more reindeer. This was a disadvantage to the Nellim group in terms of decision-making in the
Cooperative. The state of affairs led to a series of disagreements between the Nellim herders and
the Cooperative. One of the disagreements centred on the fact that the reindeer pastures had been
demarcated by a fence between the Nellim and the Ivalo herding groups. The authors alleged that
the fencing method prevented the Nellim group from practising the Sami traditional reindeer
herding method. The fence was a barrier to ordinary routes used by the Nellim reindeer to return
to their winter pastures after the summer season. This occasioned the loss of many reindeer
calves by the Nellim group. Some would be trapped in the fences and others suffered the
consequences of the long detours. The second disputed issue concerned the Nellim group’s
campaign against deforestation. The campaign was aimed at preserving the natural forests which
supported their traditional pastoralism. The natural forests were being destroyed by the logging
business whose consequences were negative to the reindeer’s natural pastures. Since the Ivalo
group did not practise traditional herding methods and fed their reindeer with hay, they were
against the Nellim group’s campaign against human activities in the natural forests. Given their
majority in number within the Cooperative, the Ivalo herders’ decisions regarding both fencing

360

the pastures and forestry activities dominated over those of the Nellim group.”™ The tension

between the two groups in the Cooperative led to the State’s interference in the Cooperative’s

38 para 2.9, CCPR/C/110/D/2102/2011.
3% Paras 2.3, id.
30 para. 2.21,1id.
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affairs. As a way of containing the situation, the Finnish State through the Ministry of
Agriculture and Forestry had to determine the number of reindeer kept by the Cooperative as a
whole and the number of reindeer each shareholder within the Cooperative should keep. This
included ensuring a particular number of reindeer was not exceeded during the winter season to
balance the availability of the Cooperative’s winter pastures.*®’ In cases of an excessive number
of reindeer within the Cooperative or owned by individual herders, the Cooperative was legally
permitted to sanction reduction of the excessive number by slaughter. Under this arrangement,
ifan individual herder was not in agreement with the decision to slaughter his or her reindeer; the
Cooperative could execute the slaughter on his or her behalf. The authors asserted that the
Cooperative’s decision to slaughter a herder’s reindeer could only be waived on exceptional

362 The authors claimed there was a drastic

grounds or by decision of the Administrative Court.
decrease in their reindeer due to the Cooperatives’ slaughter scheme which did not take into
account the fact that the Nellim herders were already at a disadvantage in terms of the number of
reindeer they owned compared to the Ivalo herders.*®

In 2005, one of the authors (Kalevi Paadar) filed a complaint before the Rovaniemi
Administrative Court when it became apparent that the Cooperative’s decision to slaughter his
reindeer threatened his livelihoodand and was discriminatory against his community. He lost the
case before the Administrative Court and later before the Supreme Administrative Court where
he pursued an appeal. The Cooperative’s decision to slaughter the reindeer, which would
effectively put an end to the Nellim group’s relevancy in the Cooperative, was found not to be
discriminatory. Rather, it was found to be promoting “equality” amongst the Cooperative’s
shareholders regardless of their ethnic background. This was held so in the light of the Finnish
Constitutional provisions and international agreements to which Finland is a party.’®* At this
point, even the Nellim group’s “capital reindeer” which were female were set aside for slaughter.
Much worse and to the Nellim group’s detriment, the law did not permit the purchase of any
more reindeer once a herder had lost all of his stock.’® The domestic administrative and judicial

remedies sought by the authors aimed at mitigating the threat of extinction of the traditional

reindeer husbandry economy. Such local remedies ended in vain. The Nellim reindeer herders

31 paras. 2.4 and 2.5, CCPR/C/110/D/2102/2011.
2 para. 2.6, id,

3% para 2.8, id.

3% para 2.16, id.

3% para. 2.12,id.
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were exposed to irreparable loss of their central economic activity, which is, in fact, a typical
indigenous Sami livelihood and heritage. Their village was also facing the threat of total
disappearance.

Having exhausted all local remedies in respect of their allegations of inequality regarding
the slaughter plans within the Cooperative, discrimination and creation of a threat to the

366 the authors submitted their

existence of the authors’ traditional livelihood and culture,
communication to the CCPR.

Before the Committee, the authors alleged a violation of article 14 (1) of the ICCPR by
the Finnish Supreme Administrative Court’s decision. They alleged that the Court passed the
decision which affected their livelihood without diving deeper into the legal claims, arguments
and facts presented before it. Also, the fact that the Supreme Administrative Court relied on the
Government’s statement to arrive at its decision ousted its judicial power to preside over the
matter, hence it was a compromised decision.*®’ Further, the authors of this communication
alleged a violation of the right to enjoy their culture in community with other members of the
Sami indigenous community as guaranteed under article 27 of the Covenant. They claimed that
the fact that the Cooperative compelled them to slaughter their reindeer so as not to exceed the
maximum prescribed number would prevent them from practising their culture when they had no
more reindeer left in their possession. This claim went parallel with that of violation of section
17 (3) of the Finnish Constitution which recognises the Sami as an indigenous people and
guarantees their right to enjoy their language and culture.**® Regarding their traditional language,
known as Anar, the authors stated that it was under threat of disappearing. This is because the
language is used amongst the Sami in their collective activities such as reindeer herding. If
reindeer herding activities were to end in Nellim village, the Anar language would also
eventually wither away.’® Additionally, the Cooperative’s decision to slaughter the authors’
reindeer in the name of controlling the number of reindeer within the Cooperative was said to
have infringed article 26 of the ICCPR both in its purpose and effects. It was argued that the
slaughter was executed disproportionately between the two groups which were operating with

two different modes of reindeer herding. This was perceived by the Nellim group as a strategy to

3% para 2.15, CCPR/C/110/D/2102/2011.
%7 Para 3.1, id.
38 para 3.2,id.
3% Ppara. 3.5,id.
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put to an end to the Sami’s traditional herding style, their campaign against the logging business
and their ethnicity as a whole.>”

The State Party responded to the author’s claim by asserting that the authors received a
fair trial before the Supreme Administrative Court. It elaborated that a fair trial is said to have
been achieved as per article 14 (1) of the Covenant when both parties to the case are accorded the
right to be heard, and the Court has gathered sufficient and crucial information to arrive at its
decision. The State Party argued that both of these prerequisites were met before the Supreme
Administrative Court arrived at its decision. Regarding articles 26 and 27 read together with
article 1 of the Covenant, the State Party argued that all facts related to this case did not reveal
any breach of these provisions.””'

Having evaluated the information provided by both parties to this communication, the
Committee decided by majority in favour of the State Party in its entirety.372 Nevertheless, four
members of the Committee partly dissented from the Committee’s decision.””> They took the
position against the majority decision that article 27 of the Covenant which guarantees the right

d.*™ This clearly illustrates the

to enjoy one’s culture in community with others had been breache
point that within the CCPR, there is still support for indigenous peoples’ collective rights
claimed under the provisions of the ICCPR. Occasionally, the experts’ inclinations while
determining the communications before the Committee are informed by their own

backgrounds.””

(iii) Mr. Jarle Jonassen and Members of the Riast/Hylling Reindeer Herding District v. Norway
(CCPR/C/76/D/942/2000)°”

This communication involved members of the Sami indigenous people who are herdsmen from
one of the reindeer herding districts in Norway known as Rias‘[/Hylling.377 It was also supported

by the Sami Reindeer Herder’s Association of Norway. The communication averred that

*7% Para 3.3, CCPR/C/110/D/2102/2011.

3 Para 4.19, id.

372 Para.7.2 and 8, id.

* The four dissenting members of the Committee were Walter Kilin, Victor Manuel Rodriguez Rescia, Anja
Seibert-Fohr and Yuval Shany.

™ See the Appendix to CCPR/C/110/D/2102/2011.

37 Information obtained from a lecture by a former Hunan Rights Committee Expert held at the University of
Bayreuth on January 18, 2023.

*7°Communication No. 942/2000.

77 Para. 1, CCPR/C/76/D/942/2000.
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according to the Norwegian Reindeer Husbandry Act of 1978, the Sami herdsmen were allowed
to engage in reindeer husbandry in particular selected districts. However, in 1988 the Norwegian
Supreme Court ruledin the Korssjofjell case that the Sami could not practise reindeer grazing
within the permitted districts without showing proof of their legal right to do so.>” This had
occasioned conflicts between the Sami reindeer herders, farmers and other land owners. Such
conflicts matured into cases before courts of law. The author alleges in this communication that
in one of the cases the Norwegian Supreme Court ruled against the Sami herders in favour of the
farmers while citing the Lap Land Commission’s Opinion of the year 1883. The opinion stated
that the farmers had cultivated the disputed lands for a longtime before the Sami herders invaded
them. It added that the Sami had been a continuous nuisance to the farmers since then.>”’

The communication stated further that on February 2, 1869the Ministry of the Interior
had declared that the “ nomadic culture is such a great burden for Norway and that it has no
corresponding advantages, that one must unconditionally desire its cessation.”™ In 1997, in the
Aursunden case, the authors lost their claims before the Norwegian Supreme Court. This case
involved land that formed only 4 to 5% of their herding district. Despite its small size, thisland
was crucial for the authors’ access to larger surrounding areas which they would not be able to
access without trespassing on the “forbidden” fields.*®" Consequently, they lost about 120 square
kilometres of grazing land in their district. The same consequence was faced by the authors in
the same year in the Tamnes case. In this case they lost another 33 square kilometres before the
same Court. By the time of filing this communication before the Committee, there were related
pending cases in the Norwegian Supreme Court and the authors had every reason to anticipate
further loss of their grazing land, given the history of their experiences with this Court.***

Before the Committee, the authors alleged a violation of article 27 read together with
article 2 of the ICCPR. The allegations were based on Norway’s non-recognition of their right to
graze reindeer in their traditional areas and enjoy their own culture.*®® Additionally, the authors
claimed a breach of article 26 of the Covenant following the Supreme Court’s decision that was

rendered relying on its own previous decision. Thatdecision was made in the nineteenth century

°7 Para. 2.4, CCPR/C/76/D/942/2000.
37 Paras. 2.14 and 2.16, id.

30 para 2.17, id.

! para 2.9, id.

382 paras. 2.10 and 2.1 1, id.

3% Ppara. 3.1 and 3.2,id.
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against the Sami and in favour of powerful private land owners. The decision was alleged to
have been made in times of acute discrimination against the Sami by the Norwegian landowners
who were promoting the culture of private property ownership.384

Norway contested the claims made by the authors under articles 2 and 26 of the
Covenant. It argued that the authors had not proved the allegation that the Norwegian Supreme
Court was biased when assessing their case in the light of the decision it had previously made in
1897. As to the breach of article 27 of the Covenant, Norway argued that the authors had not
fully exhausted the local remedies within the jurisdiction of domestic courts and Norwegian law
regarding this claim, which was brought before the Committee as an “actio popularis”. It
asserted further that filing theclaim on behalf of other Sami herders did not entitle them to a
hearing before the Committee. This was argued in the view of article 1 of the Optional Protocol
to the ICCPR which grants locus standi before the Committee to individuals only.** Regarding
the right to private property vis-a-vis communal property, the State Party argued that the mere
demarcation of reindeer grazing districts in Norway did not automatically grant the Sami the
right to graze there without a legal basis such as contracts with private land owners. Therefore,
the claim that the authors had lost their collective grazing rights as an ethnicity was unfounded.
The State elaborated that the authors’ claims related to privately owned property. In addition,
Norway underscored that privately owned property is protected by the Norwegian Constitution
and the First Protocol to the European Convention on Human Rights which is also part of
Norwegian law. It was therefore argued thatthe provisions of domestic law concerningprivately
owned property should be considered whendetermining the extent to which States Parties to the
Convention should offer preferential treatment to particular ethnic groups at the expense of
circumventing its own civil law standards.**

The Committee ruled out Norway’s argument that the authors did not qualify to file a
communication before it under article 1 of the Optional Protocol to the ICCPR since they

presented their case as an “actio popularis.It was of the opinion that the case could still stand

3% para. 3.1, CCPR/C/76/D/942/2000.
3% para 4.1 and 4.2, id.
3% paras. 4.4 and 4.3, id.
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before it as the authors were individuals asserting specific reindeer grazing rights in particular
territories in their districts.>®’

As to the breach of article 26 of the Covenant, the Committee found this claim
inadmissible under article 2 of the Protocol. The authors were unable to substantiate that the
Norwegian Supreme Court’s decision in the “Aursunden case 1997 was discriminatory against
the Sami.**® Regarding the breach of article 27 of the Covenant, the Committee resolved that the
authors had not exhausted the local remedies available domestically in Norway with respect to
their claims. There were still claims of the same nature by the authors pending before the

domestic adjudicatory body.*™

(iv) Apirana Mahuika et al. v. New Zealand (CCPR/C/70/D/547/1993)*"°

Apirana Mahuika and 18 others who were the authors of this communication came from the
Maori indigenous people of New Zealand. Before the Committee, they alleged a violation of
articles 1, 2, 16, 18, 26 and 27 of the ICCPR by New Zealand with respect to the abolition of
their traditional fishing rights by a settlement deed. This deed which is famously known as the
“Sealord deal” was signed between the leaders of the Maori people and the New Zealand
Government (the Crown). The deed subjected all of the Maori’s fishing rights held under the
1840 Treaty of Waitangi®®' to the Treaty of Waitangi (Fisheries Claims) Settlement Act, 1992.%%2
The Act was intended to implement the aforementioned settlement deed whose objective was to
conclusively settle the Maori’s pending and future claims to commercial and non-commercial
fishing rights. Among other things, payment of a total sum of NZ$ 150,000,000 was to be paid to
the Maori to extinguish their rights to commercial fishing and oust the jurisdiction of any judicial
body from inquiring into matters related to such rights. It also changed the status of the Maori
non-commercial fishing rights to non-legal claims and rid the Crown of any legal obligations in

393

this respect.”” The authors alleged that a considerable number of the Maori peoples were not

sufficiently represented in this deal. Some of them were totally against it and some were in a

37 See para. 8.5 id. This is significant to indigenous peoples’ possibility of claiming their traditional rights to land
and particular territories as individuals before the Committee.

3% para 8.3, CCPR/C/76/D/942/2000.

% para 8.6, id.

% Communication No. 547/1993.

! This Treaty which was signed between the Maori and the British Crown acknowledged the Maori peoples’ rights
to self-determination and utilisation of their natural resources including control of their tribal fisheries.

392 See paras. 1, 5.1 and 5.12, CCPR/C/70/D/547/1993.

% Para. 5.12, CCPR/C/70/D/547/1993.
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position to communicate their conditions had they been fully consulted.”™ Before the
Committee, the authors claimed a violation of their right to self-determination under article 1 of
the ICCPR with regard to the restricted access and control of natural resources. They also
claimed a breach of article 27 of the Covenant by the government of New Zealand through
passing of a law that threatened the existence of their culture which is embedded in their
livelihood.” They asserted that fishing formed part of their cultural manifestations and that their
tradition knows no boundary between commercial and non-commercial fishing. They alleged
that the Treaty of Waitangi (Fisheries Claims) Settlement Act seized their inherent right to
pursue traditional fishing. In the case of Ominayak v. Canada,**° the CCPR opined that rights
which involve an economic element also guaranteean individual’s freedom to practise his or her
own culture in community with others.

Further, the authors alleged a violation of article 14 (1) of the ICCPR which provides for
everyone’s right to equality before the courts and tribunals. Section 9 of the Treaty of Waitangi
(Fisheries Claims) Settlement Act usurped the Maori’s right to pursue claims with legal remedies
in any court or tribunal with respect to commercial fishing. This was not the case before the
enactment of this law. The law only allowed the Waitangi Tribunal to receive and consider
customary claims under the Waitangi Treaty of 1840. Such a Tribunal could not make any
legally enforceable decisions. Its mandate was restricted to issuing recommendations only.>"’

New Zealand did not dispute the authors’ claim regarding article 27. It stressed that the
Sealord deal signed between the Government and the Maori people considered the Maori’s
culture by granting them opportunities to practise both commercial and non-commercial fishing
activities. The State averred that the settlement deed ensured that the Maori, who formed
approximately fifteen percent of New Zealand’s population at the time, had control over New
Zealand’s largest deep-water fishing fleet. They had been allocated shares and membership in the
Board of Directors of this commercial undertaking. It was further stated that the settlement deed
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allocated to the Maori more than 40% of New Zealand’s fishing quota®” which generates

% para 5.8, CCPR/C/70/D/547/1993.

% Para 6.1, id.

3% Communication No. 167/1984.

7 Para. 6.4, CCPR/C/70/D/547/1993.

3% Quota is an allotment in fishing stock. Each stock is said to contain the amount of 100,000,000 per each fishing
year. The Quota Management System was introduced in New Zealand in 1986 through amendment of the
Fisheries Act with the alleged intention of containing the over exploited inshore fisheries by limiting the number
of fish in commercial species to be caught in a year. For more information about the Quota Management System
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revenue. According to New Zealand, that was a modern-day form of engaging the Maori people
in the commercial fishing industry. As to the Maori’s non-commercial fishing rights, the State
submitted that specific regulations had been adopted to ensure customary foraging is recognised
and practised sustainably. Nevertheless, the State contended that the minority rights guaranteed
under article 27 of the Covenant are not absolute. They are subject to domestic regulation as long
as such regulation is backed by a rational justification and does not amount to the denial of
rights. New Zealand emphasised that the State had a duty to strike a balance between the Maori
and the public interests within the fishing industry and guarantee its sustainability.>”” It had a
duty to safeguard New Zealand’s resources for the benefit of future generations.**

Regarding consultation of the Maori people before execution of the Settlement Deed, the
State argued that the Maori were represented by negotiators from various Maori groups. Also,
the State believed that the Crown was justified in proceedingas it did. This is because the
Waitangi Tribunal had given an opinion indicating that the Maori negotiators’ report
acknowledged the fact that the Waitangi Treaty would not be compromised in the settlement
process even though several aspects of the Treaty required forfeitures by the Maori before the
deed was executed.*"!

As to the authors’ claim that the Settlement deed seized their right to access justice, the
State argued that article 14 of the Covenant does not guarantee such a right in its wording. The
authors were alleged to have put the general idea of the right to access justice into the provision
which merely provides for procedures to be followed to ensure proper standards of
administration of justice in criminal and civil proceedings. The State Party stressed the point that
the Maori’s right to access judicial organs with fisheries claims was totally extinguished in the
deed in exchange for the improvement of their position in the commercial fishing industry.
Hence, the Maori people had no right to claim before the courts.*"?

As to article 1 of the Covenant, the State argued that the Committee could not admit the
communication because it lacked the mandate to preside over cases which are not based on

individual claims. The communication at hand was said to have been filed by the authors who

(QMS), see New Zealand’s Ministry of Primary Industries, “Fish Quota Management System”, accessed
February 24, 2023, https://www.mpi.govt.nz/legal/legislation-standards-and-reviews/fisheries-legislation/quota-
management-system/#about.

* Paras. 7.1 and 7.2, CCPR/C/70/D/547/1993.

40 para 7.5, id.

401 para. 7.4, id.

402 paras. 7.7 and 7.8, id.
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represented the rest of the Maori people in matters pertaining to collective rights. The State
questioned the authors’ authority to represent the Maori people. It argued that the right to self-
determination as provided for under article 1 of the ICCPR was meant for “peoples” who
constitute the entire population of the state and not minorities, whether indigenous peoples or
otherwise.*"?

In determining this case, the Committee observed that it is true that article 1 of the First
Optional Protocol to the ICCPR mentions individuals as the rightful authors of communications
submitted to it. However, it refuted the State Party’s allegation that the authors had no locus
standi before it. The Committee referred to its previous jurisprudence to emphasise that
communications from groups of individuals with common claims have never faced any
objections despite the provisions of article 1 o